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PREFACE. 


| HEN the Profeſſion have long been in poſſeſſion of 
a Work of eſtabliſhed Reputation, ſanctioned with 
the name of an Author high in ſituation, and ſtill more 


eminent for talents and great legal i formation, ſome account 
may perhaps be deemed neceſſary of the motives which have 
induced me to obtrude on their attention the following Publi- 
cation. In detailing theſe motives, it is impoſſible to avoid 
obſervation on what appear to me to be the defects of that 
work. Nothing but an attempt to correct theſe defects, 


and to ſubmit to the World another Publication, aiming at 


leaſt at improvement, can juſtify this claim to public atten- 
tion. In pointing out, however, thoſe detects, it is very 
far from my intention to depreciate the labours of the learned 
Author who has preceded me. I can ſeparate a very high 
perſonal reſpect, from that which I beſtow on a work given to 
the world, though ſanctioned with his name: I can, in com- 
mon with the reſt of my profeſſion, do the ample juſtice of 
unlimited admiration to the great diſcriminating powers of that 
learned Judge, and to that great extent of legal accuracy and 
learning which marks his opinion on every queſtion of im- 
portance which comes before the court, — while I look in vain 
for thoſe marks of ſuperior powers in the Introduction to the 
Law of Trials at Nifi Prius. 
| a But 
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vi PREFACE. I 


But as talents very inferior may i.nprove on the labours of 
thoſe who have preceded them : as in this country, he who 
has directed his ſtudies to purſuits, in any manner uſeful 
to the Public has never failed of his reward, I feel a confi- 
dence that the following Work will be deemed an honourable 
effort in profeſſion, evidence at lealt of one eſſential requiſite in 
a Lawyer, — profeſſional attention and aſſiduity. 


Before the publication of the Introduction to the Law of 
Trials at Nif Prius by Mr. Juſtice Buller, there was no re- 
gular work on that ſubject : It was only to be collected from 
detached Treatiſes on the different Actions. By tlus learned 
Author were theſe different heads firſt collected and publiſhed, 
with the addition of ſeveral Manuſcript Cafes, highly uſeful to 


the Profeſſion. And though in the Preface to the laſt Edition, 
the learned Author mentions his Book but as a Vade Mecum for 


the Circuit, it was certainly uſed by the younger part of the 


Profeſſion for a very different purpoſe : it was uſed by them 
as an Elementary Bock on the Law of Niſi Prius, as a 
neceſſary Volume of preparatory legal information. With 
this view I firſt conſulted it. Uſed from long and early pur- 


ſuits at the Univerſity, to method, to order, and arrangement, 


nh ͥ Wa Lo 


as neceſſary to the clear and accurate conception of any object 
of ſtudy, the glaring defect of the Law of Ni Prius in this 
reſpe& could not fail to ſtrike me. On ſubjects wherein nice 


and ſubtle diſtinctions abound, wherein diſcrimination forms a 
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very leading feature in profeſſional ingenuity, if the ſeveral 
| caſes on the ſame head are unarranged, are diſperſed in dit- 


ferent parts of the Volume, and not placed in a regular or con- 
NY traſted 
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PREFACE. vii 
traſted point of view, theſe diſtinctions are eaſily loſt. If 
conſidered as a Vaude Meum for the Circuit, or merely as a 
Book of Reference, this objection is equally ſtrong : caſes on 
the ſame point to be ſearched for in different places, are found 


with difficulty, and are but ill ſuited to the facility of finding 
required in a Book of Reference, often neceſſary to be con- 


ſulted during the hurry of a trial, 


This objection might alone, perhaps, juſtify an attempt to 
amend it; but a cloſer attention pointed out another conſi- 
derable defect in that work. Moſt of the Caſes, fince the 
beginning of the Reign of George the IId. are given as of the 
term in which they were decided. Theſe Cafes are found, with 
very few exceptions, in Strange, Burrow, or in thoſe other ex- 
cellent Reporters which the preſent reign has produced : And 
though they derived additional authority from being recognized 
by the learned Judge, by his having admitred them into a Work 
to which his name 1s prefixed, yet they would certainly be 
more uſeful to the Profeſſion, who might have occation to 
refer to them, to find them in the Reporters, where they are 


more at large, than in the abridged form they aſſume in the 
Law of Niſi Prius, 


Such were the objections to the form in which that work was 
given to the World; but it may, perhaps, be conſidered as a 
more ſerious objection, that ſeveral very material heads of the 
Law are totally omitted. The Law of Policies of Inſurance, 
a part of the Law of great extent and importance, is not 

a a 2 touched 
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touched on at all: The Law of Bills of Exchange and of Bank · 


ruptcy, very imperfectly: and not a Caſe is to be found in the 
whole Volume on the head of Toll, Fiſhery, Conſignment, 
and many other heads, which I have given in the Chapters of 
Treſpaſs and Cafe, Theſe omiſſions I have attempted to ſup- 
ply; and have availed myſelf of the valuable Collections of 


Mr. Cooke, Mr. Park, and other Gentlemen who have pub- 


liſhed on the different Subjects of the Heads I have men- 
tioned. 


Wich reſpect to the method which I have adopted, the ap- 
probation or cenſure which it may meet with, can neither 
be obtained or averted by any obſervation I can make. A 
great and liberal profeſſion know its difficulties, and will allow 
for its defects. When I firſt gave it to the world, I riſked its 
ſucceſs under every diſadvantage. With a name unknown 
but 1n the Circle of that Society of which I am a Member, 1 
offered it to the world as an arranged Colle&ion of Cafes on 
the moſt important part of the Law, that which is ſubject of 
daily litigation, and in which every individual of ſociety has 
a degree of intereſt. I owe to liberality a debt of gratitude ; 
its ſucceſs has far exceeded its merits, 


To collect cafes under any head of the law, without re- 
ſpect to principles or arrangement, is a matter of no diffi, 
culty; but caſes deciding no principle are uſeleſs : reports 
are valuable only as furniſhing theſe principles as autho- 
ritics to direct the profeſſion in future. With this view, I was 

induced 


PRE FACE. ix 


induced to attempt to extract principles from caſes where they 
were not obvious. Theſe: principles I have diſtinguiſhed by 


inverted commas; by chis means it is eaſy to aſcertain whether 
my concluſions are warranted by the caſes or not, as in ſuch 
caſe J have always given them at length. 


References to the reporters merely by the page, are liable in 
the printing to conſiderable incorrectneſs. I have endeavoured 
to obviate this, by always giving the name of the caſe, which is 
eaſily found by the Index to the reporter. 


In compiling caſes ſo different in ſubje&, diſperſed in ſuch 


a variety of volumes, often obſcure and complicated, I am ſen- 


ſible that error is ſcarcely avoidable. As this Work was origin- 


ally undertaken only with a view to my own improvement, as 


part of my profeſſional ſtudies ; as it was not written with a 
view to profit, or preſſed into light by the urgency of a book- 
ſeller, l have endeavoured to render it as correct as time and 


care could make it: the caſes are fully compiled, nor am I 


aware that one is omitted from the modern reporters, or 


which is to be found in the Introduction to the Law of Na, 


Prius. In that work little attention has been paid to the im- 
bodying in the ſubſequent editions, the cafes decided down to 
the periods in which the ſeveral editions of it have appeared. 
In giving thete deciſions, I conceive much of the utility of a 
Publication of this fort depends; and to that I have directed 
my greateſt attention, 


Wich reſpect to the manuſcript caſes contained in this Edi- 
tion, as they can derive no authority from my name, I think 


it 
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it therefore incumbent on me to inform the profeſſion of the 
ſource from whence I derived them ; great part of them were 
contained in a note-book which was lent to me by a very re- 
ſpectable Member of the profeſſion, as having formerly be- 
longed to a learned Judge, who, before his promotion to the 
Bench, was eminent as a Special Pleader, and tranſcribed by 
his pupils for their own ule, by his permiſſion. 


In all the other caſes which have occurred within the period 
of the laſt five years, and in which I have given the ſeveral 
points ruled at Nif Prius, 1 have either myſelf been of 


Counſel, or J have taken the note in court: for their accuracy, 
I therefore can anſwer. 


To compile a work containing a full collection of the de- 


cided caſes on the ſeveral branches of the law as it occurs on 


trials at Niſi Prius, muſt be of confiderable uſe and import - 
*ance, particularly on circuit. This Collection 1 have laboured 
to render as complete as poſlible ; the liberality of the profeſ. 
ſion will, in the difficulty of the undertaking, find much excuſe 
for fault, and ſuffer it to atone for its defects. 


Gray's Inn, March 22, 1793, 


GENERAL 


3 | 
GENERAL INTRODUCTION. 


CTION S at N; if Prius are the different modes of 
redreſs which the law has given; where, by the 


A 


verdi& of a jury, the party injured recovers damages 
proportioned to the injuries he has ſuſtainſdd. 


Theſe damages ariſe either from the breach of any 
contract which the parties have entered i into, or from the 
commiſſion of ſome poſitive injury or wrong uncon- 
netted with any contract or agreement whatever. 


Actions at Nie Prius are therefore reducible to the two 
heads of Actions founded on Contracts, or on Torts or 
Wrongs. | 


Actions founded on contracts are either on fimple con- 
tracts, as verbal agreements, notes, or contracts unſealed ; 
or on ſpecial contratts, as deeds, inſtruments under ſeal, 


recognizances, or judgments. 


Theſe form the actions of, 1ſt, Aſſumpſit: 2dly, 
Debt : 3dly, Covenant.—The firſt on ſimple, the two 
latter on ſpecial contracts. 


Actions founded on torts or wrongs, conſtitute what 
are termed Actions of Treſpaſs. 


Treſpaſs is either vi et armis, or on the caſe ; that is, 


where the Treſpaſs is immediately injurious, and accom- 
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panied 
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GENERAL INTRODUCTION. 


panied with ſome degree of force or violence, or where 


it is unaccompariied with force, and in its conſequences 


only i injurious. | | 
Both ſpecies of actions may be divided into actions of 
Treſpaſs, as they reſpect, 1ſt, The Perſon : 24%, Perſonal 


Property: 3dly, Real Property, or Chattels Real. 


. Treſpaſs vi et armis therefore is diviſible into the ac- 
tions of, 1/?, Aſſault and Battery: 2dly, Falſe Impriſon- 
ment: 3dly, Adultery or Treſpaſs conſidered with re- 
ference to the perſon: 47hly, Replevin : 51hly, Treſpaſs, 
properly ſo called—or Treſpaſs with reſpect to perſonal 
property: and 62hly, Ejectment—or Treſpaſs with refer- 


ence to real property. 


Treſpaſs on the Caſe is in like manner diviſible into, 
IN, Slander : 2dly, Malicious Proſecution—or caſe con- 
ſidered with reference to the perſon : 3dly, Trover—or 
caſe conſidered with reference to perſonal property: 4thly, - 
Treſpaſs on the Caſe, properly fo called, which takes in 


injuries to.real property. 


Of each of theſe I ſhall treat in their Order. 
i 


NAMES OF THE CASES. 


A. 

1 v. Landale p. 113 Amyon v. Shore page 316 

Abbot v. Smith 118 Ambroſe v. Clendon 63 
Abbot v. Chapman 147 Amies v. Stephens 110 
Abſolem v. Knight 243 Andrews v. Franklyn 24 
Aberitſwith, caſe of 664 Anderſon v. Cleland 47 
Abrahams v. Bunn 711 Ancher v. Bank of England 26 
Abbot v. Plumb 591 Anderſon v. George 54 
Abbot of Strata Marcella's caſe 741 Andre v. Fletcher 66 * 
Abſor v. French 401 Anton v. Bailey 57 
Acheſon v. Fountain 33 Andrews » Blake 170 
Ackworth v. Kemp 392 Annandale, marchioneſs of, v. Harris 
Acheſon v. Everett 729 | 182 
Adams v. Freeman 237 Andrew's caſe 208 
Adams v. Croſs 356 Ankerſtein v. Clark 200 
Adams v. Sparry 391 Anderion v. Buckton 423 
Adams v. Gooſe 445 Angel v. Rolte 448 
Adams v. Broughton 593 Andover, caſe of 688 
African Company v. Maſon 208 Appleton v. Sweetapple 58 
Agars v. Liſle 595 Appleton v. Doiley 22 
Aickle's caſe 767 Appleton v. Smith | 423 
Allen v. Dundaſs 3 Archbp. of Canterb. v. Houſe 200 
Allen v. Hearn 18 Same v. Willis ib, 
Allen v. Dockwra 5 Ards v. Watkyns 202 
Aldſworth's caſe 8 Arnold v. Baas 333 
Allen v. Reſcous 89 Arnold v. Arnold 255 
Alderton v. Scrimſhire 107 Arlington, lord, v. Merrick 271 
Alyſon v. Byſton 194 Arundel v. Trevill 375 
Aloff v. Schrimſhaw 244 Arundel v. Short 404 
Allan v. Heber 248 Armitrong v. Thruſtout 443 
Aleberry v. Walby 296 Arnold v. Jefferion 843 
— — — 300, 308 Armori v. Delamirie 575 
Alden v. Blague 309 Arnold v. Squire 171 
Allen v. Allen 330 Aſtley v. Reynolds 4 
Alden's caſe 464 Aicue v. Hollingſworth 198 
Alſop v. Bowtrell 485 Aſhborough's caie 204 
Alwyn v. Taylor 538 Aſton v. Sharman 253 
Alexander v. Vaughan 1 Aflyn v. Parkyn 405 
Alexander v. Macauley c6 Aſton v. Blagrave 80 
Alderſon v. Temple bo Aſtley v. Young do 
Aldred's caſe 4 Aſhby v. White 845 
Aldridge v. Hart 646 Atherford v. Beard 19 
Allen v. Jordan 700 Atkinſon v. Pierpoint 24 
Allen's caſe +48 Atky rs. Hill 86 
Allen v. Thomas 777 Atkinſon v. Atkinſon 233 
Alſop v. Price 780 Atkinſon v. Rawſon 249 


/ 


b Attoruey 


NAMES OF THE CASES. 


Attorney General v. Barnes p. 469 


Atwood v. Monger 
Atkinion v. Malling 
Atwood v. Dent 
Atkins v. Barwick 


520 
542 
731 
559 


Attorney General v. La Merchant 


Athol, Duke of, v. Aſhburnham 785 


Attorney General v. Senior 
Atkinſon v. Teaidale 

Atkinſon v. Mattinſon 
Atherton v. Harward 

Avarillo v. Rogers 

Auſten v. Gervas 

Auriol v. Thomas 

Auncelin v. Auncelm 

Auger v. Wilkins 

Audley v. Halſey 

Audley's (Lord) caſe 

Auriol v, Mills 

Ayliff v. Archdall 

Ayliff v. Ayliff 164, 
Aylett v. Lowe 200, 
Ayleſbury v. Harvey 

Ayres v. Aden 


B. 


782 


574 
652 
606 
613 
$21 
133 
170 
441 
$23 
574 
721 
291 
173 
269 
263 
372 
498 


Barber - ſurgeons Comp. v. Pelfon 7 


Banbury v. Lifſet 

Bacon v. Searles 

Barnaby v. Rigalt 

Bank of England v. Newman 
Barbet v. Fletcher 

Barjean v. Walmſley 


26 
31 
49 
61 
67 
99 


Barrais v. London Aſſurance Com- 


any 3; 
Barwell v. Brooks 
Barzillay v. Lewis 
Barker v. Sutton 
Bailey v. Holdſtone 
Bainbridge v. Pickering 
Bailis v. Lucas 

Bartlett v. Robins 
Baker v. Rogers 
Baker v. Montford 
Barrett v. Glubb 
Bagſhaw v. Broſley 
Bailey v. Smeathman 
Barry v. _ 

Bache v. Proctor 
Barker v. Parker 
Parclay v. Lucas 
Barker v, Bourne 


Ball v. Dunſter 


79 
126 
144 
129 
159 
163 
171 

ib, 
190 
181 
180 
181 
194 

ib, 
208 
198 

199 
216 
224 


» 


Balſton v. Baxter page 230 
Barry v. Ruſh 254 
Ball v. Dunſterville 258 
Balfour v. Weſton 273 
Babington v. Babington 231 
Baſkerville v. Brown 240 
Barker v. Braham 241 
Bar foot v. Pickard 268 
Barnfather v. Moffat 291 
Batchelor v. Gage 292 
Bally v. Wells 293 
Barker v. Beardwell - 294 
Barker v. Damer 304 
Barker v. Flitwell 307 
* Bateman v. Woodcock 31 
Barfoot v. Reynolds 31 
Bayley v. Taylor 323 
Bardolph v. Perry 327 
Batchelor v. Bigg 34 
Barker v. Braham 326 
Baker v. Morley 343 
Ball v. Boſtock 705 
Barlow v. Vowell 71 
Baldwin v. Tankard 208 
Bacon's (Sir Nicholas) caſe 363 
Baldwin v. Tudge 305 
Baker v. Lade 377 
Bagſhaw v. Spencer 381 
Balely v. Clarkſon 383 
Ballard v. Whitfield 398 
Baldwin v. Tankard 398 
Baker v. Wick 45 
Baker v. Lord Fairfax 75 
Backhouſe v. Middleton 758 
Baxter v. Seen 767 
Bartlett v. Gawler | 772 
Bailis v. Attorney General 788 
Badkin v. Powell 3 
Bailey v. Vivaſh 41 
Baſſett v. Baſſett 44 
Baras v. Peterſon 44 
Baniiter v. Baniſter 501 
Barnham's caſe 51 
Paldwin v. Elphinſton 5 10 
Barnes v. Conſtantine 532 
Bamford v. Baron 540 
Bartholomew v. Sherwood 549 
Barrow v. Foſter $54 
Baſſet v. Maynard 576 
Barnardiſton v. Chapman 586 
Balden v. Temple 696 
Barclay v. Huggins 620 
Bagg's caſe 647 
Ball v. Briggs - 611 
Baſtard v. Baſtard 652 


* 


. NAMES OF THE CASES, 

Bagg's caſe page 676 Bidgood v. Wax page 128 
Barber v. Bolton 695 Bigg v. Malin 140 
Ball v. Boſtock 705 Bibbins v. Mantel 171 
Barlow v. Vowell 714 Birch v, Sharland 246 
Bath, Earl of, v. Batherſea 752 Bignoll v. Rogers 203 
Bell v. Burrowes ö Bird v. Culmer 256 
Bexwell v. Chriſtie 16 Bingham v. Garnault 317 
Beardſley v. Baldwin 23 Birt v. Barlow 343 
Beck v. Robley 34 Biggs v. Greenfield 421 
Bean v. Stupart 68 Birch v. Daffy 422 
Bermon v. Woodbridge 85 Biſhop v. Edwards 435 
Beauchamp v. Neggin 95 Bibb v. Thomas 478 
Bentley v. Cooke 143 Bird v. Sedgwick $57 

rnard v. Saull 168 Bickerſdike v. Bolman 551 

vis v. Lindſell 170, 223 Binſtead v. Buck 885 
Beverley's caſe 173 Bud v. Bird 620 
Bedo v. Saunderſon + 177 Bird v. Randal 649 
Bennet v. Filkins 190 Biggs v. Wharton 742 
Bellaſis v. Burbrick 211 Bigg v. Lawrence 77 
Beal v. Taylor 278 Bliflard v. Hurſt 55 
Bennet's caſe ib, Black v. Peele 47 
Bell v. Harwood 310 Black v. Glover 65 
Bernard v. Godicall 291 Blackhurſt v. Cockell 69 
Beaver v. Lane 296 Bloxham v. Pell 119 
Beckwith v. Shordike 383 Blaſhford v. Buckingham 127 
Beaver v. Delahoy 386 Bland v. Huytclrig 151 
Beck ex dim. Hawkins v. Walſh 438 = — .—— 152 
Bertie v. Pickering 406 Blaney v. Hendrick 181 
Benjamin v. Holwell 414 Bladwell v. Huggin 232 
Beal v. Moor 422 Blols v. Cutting 229 
Bennet v. Talbois 414 Blake's caſe 231 
Berrington v. Packhurſt 450 — — 308 
Bedford v. Denbien 447 Blackburn v. Mathias 241 
Beard v. Beard 479 Blackwell v. Nath 283 
Beaver v. Hides 497 Blackmore v. Tidderley 319 
Bermin v. Currant 685 Blakey v. Dimſq ale 367 
Berry v. 888 Blatcher v. Rem 394 
Beckwith v. Elvey 589 Blunt v. Miller 422 
Bennett's caſe 613 Bland's cale 497, $14 
Beedle v. Morris 628 Blackburn v. Graves 579 
Bellew v. Stokes 432 Blackham's caſe 590, 759 
Berryman v. Wine 521 Blainfield v. March 506 
Bennet v. Alcott 645 Blatch v. Archer 057 
Bent v. Baker 714 Bliſſet v. Hart 642 
— — —— 716 Borough v. Skinner 11 
Bentley v. Cook 719 Bovey v. Caſtelmain 19 
Bevan v. Bevan 739 Bower v. Brampton 28 
Benion v. Olive 553 Borough v. Perkins 80 
Bevan v. Williams 784 Bond v. Nutt 69. 71, 76 
Bize v. Dickinſon 2 Bo; field v. Brown 89 
Bickerf{dike v. Bolman 85 Bourkermire v. Darnell 100 
Birch v. Wright go Bourne v. Maſon 105 
Biggs v. Lawrence g1 Bolton v. Prentice 124 
Bud v. Bloſle 102 Borthwick v. Carruthers 164 


b 2 Boldero 


NAMES OF THE CASES. 
page 169 Brigſtock v. Stanyan 


Boldero v. Andrews 
Bond v. Itaac 

Box v. Day 

Bower v. Swadllin 
Bottomley v. Brook 
Bond v. Green 

Bona ſous v. Rybot 
Boone v. Eye 
Boulter v. Clark 
Bonham's (Doctor) caſe 
Boas field v. Lee 
Bowles v. Poor 
Bourne v. Mattaire 
Boſtock v. Saunders 
Boot v. Cooper 

Boner v. Jurcer 

Body v. Smith 

Bond v. Seawell 
Bourne v. Turner 
Box v. Barnaby 
Bottomley v. Harriſon 
Bolton v. Banks 
Bootham v. Lord Surry 
Boyton's caſe 

Bonner v. Stokely 
Bonafous v. Walker 

— — x. — 
Bou lnon v. Hardy 
Bovey's (Sir R.) caſe 
Boſon v. Sandtord 
Boſſiney, caſe of 


Bourn v. Sir T. Whitmore 


Boyle v. Boyle 
Brooks v. Maſon 
Brown v. Davis 
Bright v. Purrier 
Brown v. Harraden 
Bromley v. Frazer 
Bridge v. Cage 
Browning v. Morris 
Brown v. Bullen 
Broad v. Jolly 
Bradburn v. Bradburn 
Bree v. Holbech 
Brooks v. Lloyd 
Brook v. Smith 
Brockwell v. Lock 
Broughton v. Harper 
Broom v. Hore 
Brett v. Marſh 
Broughten's caſe 
Brown v. Holyoake 
Bridges v. Williamſon 
Brett v. Cumberland 


— 
— 


— 


609, 
652, 


195 
210 
242 
222 
249 
4604 
282 
313 
331 
340 
360 
wy 
39 
ib. 
449 
459 
468 
488 
812 
587 
602 
608 
ib. 
608 
612 


954 


Brudenell v. Roberts 
Brown v. Seymour 
Britton v. Cole 
Brockwell v. Lock 
Brown v. Mattair 
Broker v. Smith 
Brown v. Dunne 
Brook v. Huſtler 
Brown v. Goldimith 
Browning v. Dunn 
Britton v. Cole 
Bruce v. Rawlins 
Brook v. Biſhop 
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CHAPTER I. 


The Action of Aſſumpſit. 


A SSUMPSIT is an action whereby damages are 
recovered for the breach of any promiſe, contract, 
or undertaking. | 


Theſe contracts are either expreſs or implied: both are 
equally grounds of this action; for the obligations of na- 
tural juſtice are equally ſtrong as the moſt expreſs promiſe 
in the eye of the law, 1 

Aſſump/it is of two ſorts : 1ſt. Indebitatus qſſumpſit, which Slade's cafe, 
in its nature is an action of debt, and lies in cafes only #©” 92. 
where debt would lie: for in indebitatus aſſumpſit the plain- 14. 4 Re. 
tiff recovers not only damages for the ſpecial loſs, if any, 4 Co. 94. bs 
but to the amount of the — debt; and therefore a re- 
covery in this action would be a good bar to an action of 
debt brought upon the ſame contract. 2d. A ſpecial «= 
fumpfit, in which the damages are not in the nature of a 
debt, but as a compenſation for injury. 


In treating of this action I ſhall conſider it, iſt, On 
the ground of the contract itſelf: 2dly, As the contract 
has reference to the perſon: 2dly, The pleadings and 
evidence: 4thly, The verdiQt and judgment. 


4 


I. OF ASSUMPSIT CONSIDERED WITH RE- 
FERENCE TO THE CONTRACT. 


Under this head may be conſidered : 1ſt, On what 
contracts this action may be maintained: 2dly, On what 
contracts it cannot be ſupported. And, 


z. ON WHAT CONTRACTS IT MAY BE MAINTAINED, 
Theſe contracts are either implied or expreſs. 


* 
1. OF IMPLIED CONTRACTS: 


Aſſumpſit being in its nature an equitable action, it per Lord Maus- 
is a general deſcription of all caſes wherein it hes, that feld 
the defendant is obliged by ties of natural equity and juſ- * Bart. 
tice to refund money which he may have received of the 
plaintiff's, or to pay it, if the plaintiff has a legal right to 
demand the ſame, - It lies therefore, 

B « iſt, 


1913. 


Bize v. Dickſon 
AT. of Bartons 
Shlag. 1 Term. 
Rep. 281. 
Grove v. Dubois. 

Id. 112. S. P. 


— 


Haſſer v. Wal- 
lis 


Salk. 28. 


2 Burr. 1012. 


Shove v. Webb. 
I Term. Rep. 
732. 


Stratton v. 
Raſt all. 


Te 
3 


r ASSUMPS Tr. 


& 1, To recover back money paid under a mi/ake, or 
ce through the deceit of the other party,” | 


As if an underwriter pay money on an inſurance of 
a ſhip ſuppoſed to he loſt, which afterwards arrives ſafe, 
he ſhall recover back the money ſo paid. 2 Burr, 1010. 


So where the plaintiff was a broker with a commiſſion 
del credere, and the bankrupt had been an underwriter, and 
had underwritten policies to a large amount for the plain- 
tiff for his foreign correſpondents; loſſes to the amount of 
661 /. had happened on thoſe policies, and the plaintiff 
had paid them to his correſpondents in conſequence of the 
del credere, and the bankrupt was therefore indebted to the 
amount of theſe loſſes to the plaintiff, and the plaintiff was 
by him made debtor for the premiums : at the time of the 
bankruptcy the plaintiff was indebted to the bankrupt in 
13561. the whole of which ſum he paid to the aſſignees of the 
bankrupt, not knowing that he was intitled to bold the amount 
of the debt due to him, as a ſet off under ſtat, 5 Geo. 2. 30, ſeci. 
28 afterwards diſcovering his miſtake, he brought this 
action for the 661 /. which he was intitled to have retain- 
ed, and recovered it, 


So where the plaintiff, being a feme ſole, married the 
defendant Mullis, who was in truth married to another 


woman, he made leaſes of her land, and received the 


rents from the tenants, The plaintiff afterwards diſcover- 
ing the deceit, brought indebitatus aſſumpſit againſt him for 
the rents ſo received and recovered. 


« . To recover money paid for a confideration which 
& happens to fail.” 

As where the plaintiff had paid to the defendant a ſum 
of money for an annuity, the memorial of which not 
having been duly regiſtered in purſuance of ſtat. 17 Geo. 
3, 26. (for which intormality the annuity is made void by 
the ſtatute) it had been ſet aſide by the Court of Com- 
mon Pleas ; the plaintiff (the grantee) was allowed to 
recover back the conſideration- money ſo paid by this ac- 


tion for money had and received, the conſideration for 
which it had begn paid having failed, 


But where the defendant had joined the perſon who ſold 
the annuity to the plaintiff merely as a ſecurity, but in 
reality never had received any part of the money, thou h 
he had figned with the other the receipt for the purchaſe- 
money, and the annuity was void under the ſtatute, not 
having been regiſtered, it was adjudged that the defen- 
dant was not liable ; for the plaintiff had no equity on his 
fide, the defendant having received no part of the pur- 


chaſe-money, | 


So 


—— — 


ASSUMPSIT. © dz 


So where the plaintiff paid money to the defendant, on Prizg's caſe, 
| the defendant's promiſe to make him a leaſe of land, and Fla. 364. 
before the leaſe made the defendant was evicted, the plain- 

tiff recovered his money «| this action, the conſideration 

not having been performed, 


6c 3: To recover back money paid to any one acting 2 Burr. 110. 
ce under or in purſuance of a void authority,” 


As where the defendant being really indebted to the Robfon v. 
plaintiff, one Davis forged a power of attorney, and im- Farm Res. 40. 
powered an attorney of the name of Hedgen to bring an wet 
action in the name of the plaintiff againſt the defendant ; 
the action was brought in the Court of Common Pleas, 
and the defendant paid the money into court, which 
Hed? fon took out and paid it over to Davis, who then ab- 
ſconded. On the plaintiff's bringing his action for the 
money, it was adjudged that the payment ſo made could 
be no payment to the plaintiff, but that the defendant was 
{till liable to him, though the defendant might have his 
remedy againſt the attorney, who had received the money 
under a void authority. 


So where H. having letters of adminiſtration, appoint- Jacob & Allen, 
ed the defendant his attorney to receive money owing to * #27: 
the inteſtate, who received the ſame, and paid it over to 
the adminiſtrator : afterwards a will appearing, the let- 
ters of adminiſtration were called in by citation and re- 
pealed, and the executor now brought indeb, aſſump/ir 
againſt the defendant for the money ſo received and held 
well to lie; for the adminiſtration was void, and the attor- 
ney acted without any authority, and ſo an implied con- 
tract was raiſed, and the defendant chargeable. 


“But without impeaching the rule, that money paid 
« under a void authority may be recovered back again 
e by this action, the authority of the laſt caſe may be 
* queſtioned, as that ſhall not be deemed a void autho- 
$6 rity which is given by a court having competent jurijdic 
tion. 


For where the defendant, as Treaſurer of the Navy, was Allen v. Don- 
indebted to one Prigiman in a ſum of 58 J. Prie/tman died v. * 
2d June, 1784; and on the 13th Auguſt, 1785, one Brown 3 * 
forged a paper, purporting to be the will of Prieſtman, by 
which he was made ſole executor, and trebate was granted of 
it to Brown accordingly, who under ſuch authority receiv- 
ed from the defendant the money due to Pricffman. At- 
terwards the fraud appearing, Brown was cited; and not 
appearing, the will and Ore were declared to be 2 a 
2 an 


 ASSUMPSIT, 


and adminiſtration granted to the plaintiff, who now 
brought qſumpfit for money had and received againſt 
the defendant; the Court were of opinion, that the 
defendant having paid the money to a perſon having au- 

thority from a court of competent juriſdiftion, that ſuch 
payment was lawful, and that he ſhould not be compel- 
lable to pay it again, 


But the Court ſeemed to be clearly of opinion, that, 
had Pi ie/iman been living, and an Wy Paw 1 as above 
been forged, and the defendant had paid the money, that 
it would have been recoverable : for in ſuch caſe the cc- 
clefiaſtical court would have had no juriſdiction, the party 
being living and ſo the authority would have been void. 


„Therefore, if a perſon pays a forged bill or bond on ſuch 
&« like ſeenrity, it is nodiſcharge againſt the real creditor, for 
& the authority is clearly void. | 


Cheap v. Harley, As where the defendants who had a houſe both in Ane- 
& alt. 3 ler yFjca and London, drew two bills in America of the ſame te- 
Rabies 4 nor and date on their houſe in London, in favour of the 
Eaton, ſopra, Plaintiffs; one of them being loſt, came to the hands of a 
third perſon, who forged the payees ind«rſement and received 
the amount of it from the defendants : afterwards the real 
payces ſued them on the other bill, when the payment of 
the forged one was held to be no diſcharge, and the plain- 


tis recovered the amount of it. a 


Sir R Newdi- So where a ſum was ordered to be paid by the High 
1 — 2 Commiſſion Court by the plaintiff to the defendant, the 
742. plaintiff was afterward allowed to recover it back, becauſe 

ordered to be paid by a void authority, the action being 


brought after the Revolution. 


2 Burr. 1012. * 4. To recover back money obtained from any one by 
« extortion, impoſition, oppreſſion, or taking an undue advantage 
* of the party's ſituation.” | | 


Aſtley v. Reg- As where the plaintiff having pawned plate to the de- 
4 * : fendant for 20%. at the end of three years came to redeem 
95. it, and tendered 4. being more than the legal intereſt for 
that time; the defendant refuſed to take leſs than 10/, upon 
which the plaintiff paid the 10/7. and had his goods, and now 
brought his action for the ſurplus above legal intereſt ſo 
extorted from him; and on a caſe made, the court held 
the action maintainable for the money ſo obtained from 
him againſt his conſent. Note, It was in this cafe ohject- 
ed, 1ſt, That the plaintiff ſhould not have paid the mo- 
ney, but have brought trover; but this was over-ruled, 
4 


ASSUMPSIT. 5 


as the plaintiff might want his plate immediately, 2dly, ' 
That wolenti non fit injuria, he having voluntarily paid his 
money. But, it was anſwered, That that only holds where 

the party has a freedom of exercifing his will; which here 

he had not. 


So where the plaintiff's brother was a bankrupt, and ſhe Smith v. 
was induced by an agent for the defendant, who was a B*micy- 
principal creditor, to give him 40l. to ſign the bankrupts 
certificate, the money ſo paid for that purpoſe was allow- 
ed to be recovered back in this action, as oppreſſively and 
unjuſtly extorted from the plaintiff, 


So in aſſumpſit on a promiſſory note, the circumſtances cormor v. 
were, that the defendants being conſiderably indebt- Benner, & alt. 
ed tothe plaintiff, and other creditors, and being inſol- * L. Rer. 763. 
vent aſſigned over all their effects in truſt, to pay eleven 
' ſhillings in the pound to all their creditors, to which 
they all conſented except the plaintiff, who refuſed to 
fign the deed or receive any compoſition, unleſs the de- 
fendants would give him a note for the remgining nine 
ſhillings : on which the defendants gave cheat: note 1n 

ueſtion, to that amount; and then the plaintiffs ſigned 
the deed, On an action being brought on this note, it was 
reſolved, That this note having been obtained under the 
circumſtances of taking advantage of the defendants fitua- 
tion, and being a fraud on the other creditors, was wed; 
and though the defendants had made a ſubſequent pro- 
miſe to pay, that this ſhould not tet up that ſecurity, 
which was void in its creation. | 


LY 


& 5, This aQion lies to recover back money embezzled, 
© or which any perſon has bcen aejrauded of by cheating, 
«or otherwiſe,” 


As where the defendant was nurſe to a perſon on his Whip v. 
death-bed, and when he died went off with the money he Thomas. 
had about him, the adminiſtrator of the perſon deceaſed Tos LF bs 
was allowed to recover back the money to embezzled, by 1 
this action, as money had and received to the plaintiff's 
uſe; and Lord Chief Juſtice Parker ſaid, he would pre- 
ſume a ſubſequent agreement to make a contract of It, 
and the bringing the action was an admiſſion of ſuch con- 


ſent. 


And the owner ſhall recover the property embez- 
« zled, tho' not in the hands of the perſon embezzling 


it, but of a third perſon, if ſuch perſon has obtained it 
« illegally, or mala fide,” | 


B 3 As 
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. 


Clarke v. Shee As was this caſe, wherein a clerk to the plaintiff had 
& al. embezzled notes and money of his to a conſiderable 


Coup. 197+ amount, which he had paid away in the inſurance of 


tickets in the lottery to the defendant, which inſurance 
was contrary to ſtat, 12 Geo. 3. ch. 3, 36, it was held, 
That as theſe notes and money were not paid bona fide, 
but for an illegal conſideration, and their identity could 
be traced, that the real owner ſhould recover them, 


Burr. 10. 6. If money has been recovered in conſequence of 
cc any judgment or adjudication, if ſuch was erroneous, and is 
ce reverled; or if money has been paid in conſequence of 
the judgment of an inferior court, where, from the li- 
ce mits of its juriſdiction, the merits could not be tried, 
eit ſhall in this action be recovered back again,” 


Feltham v. As where the defendant levied money by ſeizing and 
* BE ſelling the plaintiff's goods, under a juſtice's warrant, 
23 Ce 3. founded on a conviction, which convidlian was afterwards 


Buller N. P. guafhed, it was holden that an action for money had and re- 


3 A ceived then lay, for the clear money produced by the ſale. 
$13. So where the plaintiff had been ſued in an inferior 
Mos Fe. court, and had matter of defence, of which, if he could 


2 Burr. 1005. have availed himſelf, it would have diſcharged him, but 
2 Black. R. 219. which, from the nature of the court, he could not have, 
1 8 0. and ſo had judgment there againſt him and had paid the 
1 money; he recovered the amount of ſuch judgment by 
. this action. 


6. Where any ſpecies of contract is by law or ſta- 
« tute declared to be illegal and void, money paid in 
& conſequence of ſuch contract may be recovered back 
c by this action, provided the party who paid the mone 
eas not himſelf a particeps criminis in the illegal — 
„action.“ 


Jaques v. For where by act of parliament all inſurances on the 
. lottery were prohibited and declared to be illegal in the 
1073. lottery office-keeper, and void, and the plaintiff had paid 
dl ap to the defendant a ſum of money as a premium on the in- 


65/S.P. er. ſurance of ſeveral numbers in the lottery, contrary to the 
act, he brought this action for the money ſo paid, and re- 
covered it. 


But (per Juſt. Blackflone) Where both parties are made cri- 
minal, in ſuch caſe the money cannot be recovered back 
again, as the ſtock-jobbing act, 7 Geo. 2, 8, in which 
both parties are made criminal and liable to penalties; 
but under the lottery acts, the office-keeper only is made 
criminal, and therefore the party who has paid the money 

not 


8. C. 


ASSUMPSIT, 


not being criminal within the ſtatute, he may recover 
back the money he ſo paid. 


But where the plaintiff was a lottery office-keeper, and — "7a 
had paid to the defendant ſeveral ſums of money, being — 7905 


lefſes on numbers which the plaintiff had inſured, and he now 
brought his action to recover back the money !o paid, the 
action was adjudged not to lie, for the illegal act had been 
done by himſelf in making the inſurance ; and he having 
aid the money from a motive of honeſty, though not 
compellable by law, ſhould not recover it back. 


Theſe are caſes of implied contracts, in which the de- 
fendant, having obtained poſſeſſion of the plaintiff's pro- 
perty, is compellable by this action to reſtore it. A ſimi- 
ar obligation ariſes where the law has given a claim 
againſt any one. In this action ſuch claim is aſſerted and 
recovered, | 


As in thoſe caſes : © 1ſt. If a perſon becomes a member 
&« of any ſociety or company, he thereby agrees to abide by all 
legal claims arifing againſt him from the bye-laws or 
& local regulations of that ſociety to which he belongs.” 


Therefore indeb:tatus aſſump/it was held to lie againſt the 
defendant for 20 l. being the penalty forfeited by the bye- 
law of the company for not ſerving the office of ſteward, 
in purſuance of ſuch bye-law, 


So was the action held to lie for ſcavage ; it being 
found to be due in London by cuſtom, 


&« 2, So where a power is given by law to impoſe any 
« affeflment on the ſubjeQ, the implied content of every 
“ perſon to abide by any legal decifion or adjudication, 
& raiſes an implied contract to pay ſuch aſſeſſment, 
&« which is the foundation of an t.“ 


Therefore, where by an a& of parliament power was 
given to commiſſioners to divide common fields, and to 
make ſuch regulations and orders as they ſhould think fit, 
they awarded that all proprietors of land allotted to them, 
which had been ploughed or manured fince any corn had 
been reaped, ſhould pay to the perſon who had manured 
it four ſhillings per acre, general indebitatus aſſumpſit was 


held to lie for it, 
So general indebitatus aſſumpſit was held to lie for tolls. 
So for petit cuſtoms indebitatus aſſumpfit lies. 


„ 3. Wherever the law has given to any perſon cer- 
4% tain fees or rewards for his employment or trouble, in this ac- 
« tion they are recoverable.” 
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As where the plaintiff in this action recovered the fees 
due to him as Uſher of the Black Rod. 


So the fees on being knighted were recovered againſt 
55 defendant by the uſhers and daily waiters to che 
ng. 


So where one was named a commiſſioner to examine 
witneſſes in a cauſe out of Chancery, and officiated ac- 
cordingly, he recovered his fees in this action. 


In this form of action Attornies recover their fees; as to 


whom it is enacted by ſtat. 3 J. 1, 7. ſed. 1. that every 


attorney “ ſhall give to his clients true bills of all the 
charges of ſuit under his own hand, before he can 
charge his client with payment thereof,” 


And by ſtat. 2 Geo, 2. 23. , 22. © No attorney or ſo- 
„ licitor ſhall commence or maintain any action for fees 
* or diſburſements at law or equity, till the expiration of 
one month after he ſhall have delivered to the party, or 
&« left for him at his dwelling-houſc, a bill of ſuch fees 
c&c. written in a common hand, and in Eng/;/Z{except 
law terms and names of writs) and in words at length 


(except times and ſums) and ſubſcribed with his proper 
& hand.” 


On theſe ſtatutes it has been decided, 


1. If an attorney brings an action on his bill, the 
court will ſtay proceedings till he has delivered a bill to 
the defendant; for before that, under the ſtatutes, he 
cannot maintain an action. | | 


But where an action is brought againſt an Attorney, 
and the plaintiff is indebted to +4 in a bill for bufi- 
neſs done, the Attorney may give his bill in evidence 
as a ſet of, though it has not been a month delivered: 
but it ſhould be delivered time enough before the trial, 


for the plaintiff to have it taxed, 


" Brooks v. 
Maſon. 
H. Black. Rep. 


290. 


& And the bill muſt be lefe with the client for a month 
before the Attorney can ſue him on it.“ 


For where the circumſtances were, that the Attorney 
had delivered his bill in due time to the defendant, who 
acknowledged the debt and ſaid he would pay it, but that 
he did not know what to do with the bill: upon which the 
plaintiff (the Attorney) took it back again; and at the end 
of the month N his action on it. He was nonſuited: 
the judge being of opinion, That the bill ought to be left 
with the aefendant; it being the intention of the ſtatute, that 
the client ſhould have time to examine the charges, ang 

take 


ASSUMP SIT. 


take advice on them, if neceſſary: and, on a motion for 


a new trial, the direction was held to be right, 


2. If the buſineſs has been done in the inferior courts, 
It has been held, that the defendant cannot take advan- 
tage of the ſtatute, that no bill bas been delivered; for the 
ſtatute is confined to buſineſs done in the courts above. 


And in an action on an attorney's bill for buſine s done at 
the quarter ſeſſions, and no bill had been delivered, Buller 


Juſt. ruled, That it was not neceſſary, the ſtatute only 


extending to caſes of buſineſs done in a Court of Record. 


But if any part of the buſineſs had been done in the ſu- 
perior courts, the court would at all times refer the bill, 
though the reſt had been done in an inferior court, as at 
the Quarter Seſſions, ex gr. But now though all the buſi- 


neſs has been done at the ſeſſions, the court will never- 
theleſs refer the bill to be taxed, 


3. Though the ſtatute is a good plea to an indebitatus 
aſſumpſit generally, yet to a ſpecial promiſe, or in/imul com- 
putaſſet, it is no plea, 


4. The ſtatute does not extend to buſineſs done in con- 
veyancing, nor to the executor of an attorney ; and it 
may be given in evidence on the general iſſue. 


5. If an attorney brings an action for his fees, the 
court will not ſtay proceedings on it, nor refer it to a 
Maſter, unleſs the buſineſs, or at leaſt part of the buſi- 
neſs, has been done in the court where the action is 
brought. 


6. And where an attorney has furniſhed his bill, and 
the client does not refer it to a Maſter to have it taxed, 
but he drives the attorney to an action, the defendant 
ſhall not be admitted before a jury to queſtion the 'rea- 
ſonableneſs of the items contained in the bill. 


Neither ſhall he be put to prove the ſeveral items hav- 
ing been actually done, for that is a matter proper to be 
inquired of on a taxation, not before a jury ; and the 
chent's acquieſcence, and not applying to have the bill 
taxed, 1s an admiſſion both of the buſineſs done, and the 

reaſonableneſs of the charges. 


However, in a cauſe before Mr, Baron Smyth, at Staf- 
ford, the next year, the foregoing caſe being cited, he 
ſaid it was to be underſtood with ſome reſtriction ; and 
could only mean that every ſmall item need not be prov- 
ed, but that there muſt be a foundation laid, by * 
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the exiſtence of the cauſes and bufineſs for which the” 
charges were made, and proving the main articles, 


4. Wherever the law has impoſed any duty upon a 
« perſon, and given him certain allowances or charges for 
« it, he ſhall recover them in this action; but in ſuch caſe 
« the duty muſt be performed, and the party's claims be 
limited accordingly.” 


As where, by ſtat. 22 Car. 2. c. 11: / 21, it is enacted, 
« That the rates for cranage and wharfage on the river 
« Thames ſhall be aſſeſſed and allowed by his Majeſty and 
« Privy Council, and no others be taken; and obliges 
«« whartingers, under a penalty, not to refuſe to ſuffer any 


40 = or merchandiſe to be landed or ſhipped at or 
&« from ſuch wharf,” = 


It was reſolved in this caſe, That where an Order of 
Council had been made purſuant to that ſtatute, regulat 
ing the rates of cranage and wharfage, That where a 
veſſel was faſtened to the wharf, that ſuch rates were re- 
coverable by this action as far as the wharf or crane were 
uſed; and therefore it was to be paid only for goods 
actually landed, and for which the wharf had been uſed; 
not for goods taken from on board the ſame veſſel, and 
carried off in lighters while ſhe lay at the wharf. 


So where, under ftat. 22 Geo. 2. 40. the truſtees of 
Ramſgate Harbour, being bound to keep it in repair, have 
a power to impoſe a duty of 6d, a ton on every ſhip load- 
ing, diſcharging, or ſailing from, to, er by Ramſgate, or 
coming into harbour there; and this action was for 3/. 
105. aſſeſſed on the defendant's ſhip as failing by Ramſ- 
gate, It was found by a ſpecial verdict, That the 
veſſel had failed four leagues S. E. off the Goodwin 
Sands, and not within the Downs, or in fight of Ramſ- 
gate, and that ſhips ſailing in that courſe rarely receive 
aſſiſtance from the Ramſgate pilots, Deal being equally 
near.“ On this, findinggthe defendant had judgment; for 
the act confined the duty to ſhips only coming into the 
Downs, which was the ſituation in which they were likely 
to be advantaged by Ramſgate Harbour, not to ſhips which 


could receive no benefit from it, 


2, © Theſe are the moſt material grounds of this 
&« action ariſing from the implication of law: I ſhall now 
« proceed to ſuch as ariſe from eapreſs undertakings.” 


adly, 


ASSUMPSIT. 


2dly, OF EXPRESS CONTRACTS. 


The principal ſpecies of Expreſs Contracts which 
I ſhall conſider, are, 


iſt, Contracts founded on Sales. 

2d, On Wagers. 

3d. For Uſe and Occupation. 

4th. On Bills of Exchange and Promiſſory Notes, 


5th. On Policies of Inſurance, 


iſt, or ASSUMPSIT ARISING ON SALES, 


This action founded on ſales, may be either at the 
ſuit of the vendor for the price of the thing ſold, or of 
the vendee to recover back the money he has paid, ſome 
defect appearing in the thing fold, or fraud in the vendor; 
the firſt on the expreis; the latter on the implied under- 
taking, | 


t. If a contract is made on a ſale, it is always ſup- 
poſed that the vendor has a good title; if therefore 
« there 1s any concealment of the circumſtances affecting 
&© the title, and the vendee has paid the purchaſe- money, 
4 56 may walve the bargain, and recover back his 
„money. 


As where the defendant, who was an auQtioneer, had 
ſold to the 1 an intereſt in land, for which the 
plaintiff had made a depoſit of 50/: but there appearing an 
objection to the title, and the want of diſcloſure of ſome 
circumſtances, which ſhould have been diſcloſed at the 
bidding, the plaintiff declined going on with the contract, 
for * Fa reaſon 1n the opinion of the Court, In con- 
ſequence of which, he recovered back the depoſit ſo made. 


But in ſuch caſe where the title 1s not good, the perſon 
who had become the purchaſer can only recover back his 


depoſit, with intereſt ; not any farther damages for the ſup- 


poſed loſs of a good bargain, 


Borough V. 
Skinner. 


5 Burr. 2639. 


Flureau v. 
Thornhill. 

2 Blackſt. Rep» 
1073. 


6 And where things are fold by auction, and in the 


« warranty of the title, the things ſhall be deemed to be 
« fold under ſuch title, and the declarations of the 
„ auQtioneer 


printed conditions of ſale there is a ſtatement and 


% | ©; 1 7 n arge, * ** 
1 441 * \ 


2 + "— 2 
1. 


Sages 4%# p * 8 


Borough v. 


Skiancr, aute. 


ASSUMPSIT, 


« auCtioneer at the time ſhall not be admitted to vary 
6 or qualify it.“ 


For where the plaintiffs ſold certain eſtates by auction, 
and 1n the printed articles they were ſtated to be free from 
incumbrances, the defendant bid for them, and they were 
knocked down to him ; but afterwards diſcovering that. 
there was a charge affecting them of 17/. per ann. he refuſ- 


ed to complete the purchaſe, for which cauſe this action 


was brought. The plaintiff offered evidence to prove 
that the auctioneer had at the time of ſale informed the 
bidders of this charge, but Lord Loughborough refuſed 
to admit it, and nonſuited the plaintiff, On a mo- 
tion for a new trial, the Court concurred in his opinion, 
as it would open a door to fraud, to admit verbal 
declarations of the auctioneer contrary to the printed 
conditions of ſale. | 


Note. It ſeems not to be material whether the auctioneer 
has paid over the money to his principal or not; for the 
Court ſeemed in this cale to be of opinion, that the auc-. 
tioneer was as a ſtakeholder, and ſhould not part with an 
depoſit ſo made, till ſuch time as the ſale ſhould be 
finiſhed and completed, and it ſhould appear in the event 
to whom it belonged. | 


2. „ This is the caſe where there is no poſſeſſion 
&« (delivered to the vendee of the thing purchaſed, If 
e poſſeſſion has been given, this action for money had 
« and received will not lie, unleſi the goods fo purchaſed have 
© been returned; for then the contract is at an end, and 
c the plaintiff may ſue for the money.” h 


As where the plaintiff purchaſed from the defendant 
a one horlſe-chaiſe, for which he paid ten guineas; and it 
was agreed at the time of the ſale, that if it did not pleaſe 
the wife of the plaintiff, he ſhould be at liberty within 
three days to return it, paying 38. 6d, per day for the 
hire of it, Within the three days he did retura it, and 
then brought his action for the ten guineas he had paid, 
when it was reſolved, That the ſale being conditional, that 
he had reſcinded the contract by returning the chaiſe; and 
that he might recover the ſum he had at firſt adyanced; 
and the plaintiff had judgment. 


cc And as the contract muſt be at an end before this 
cc action can be maintained, ſo it muſt be reſcinded by 
tc the party who means to ſue for his money in @ reaſonable 
« ime, as otherwiſe he muſt ſue on the Hecial contract 
& itſelf, and recover damages for the breach of it.“ | 


As | 
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As where the plaintiff declared that the defendant had Compton v. 


fold him a pair of horſes, warranted five years old, but 
which in fact were proved to be but four, The plaintiff 
had neglected to return them in a reaſonable time, and 
brought his action for the money, It was ruled by Juſt- 
ice Buller, that the plaintiff not having returned the 
horſes in a reaſonable time, that he could not now re- 
ſcind the contract, ſo that it ſtill continued, and he could 
not therefore recover back his money, but that he might 
recover damages on the warranty ; that 1s, the difference 
of value between horſes of four and five years old. 


& And in ſuch caſe the plaintiff muſt declare on the 


warranty or ſpecial agreement itſelf, as aſſump/it for 
«© money had and received wil not lie.” | 


For where the plaintiff purchaſed a pair of horſes for 
ſeventy guineas from the defendant, but which he under- 
took to take back, if returned within a month, The plain- 
tiff did return the firſt pair within the month, but took a 
ſecond pair; theſe he alſo returned, and took a third, which 
he alſo offered to return; but the defendant refuſing to take 
them, he brought his action for money had and received, 
and held not to lie, the contract being ſtill open. 


« But to enable the party to maintain his action on 
& the warranty, it is not neceſſary that the thing pur- 
e chaſed ſhould be returned, or notice given of the defect 


cc to the ſeller.” 


For where the defendant had in the month of March, 
ſold to the plaintiff a mare, which he warranted found 
and free from blemiſh ; ſoon after the ſale the plaintiff 
diſcovered that ſhe was unſound and vicious; he kept her 
for three months after the diicovery, during which time 
he endeavoured to cure her; he then told her, but ſhe 
was returned as unſound, and he kept her till the October 
following, when he ſent her home to the defendant, who 
refuſed to take her, and the died on the way. It was 
proved in evidence, that ſhe had been unſound when fold. It 
was reſolved that this defect ſubſiſting when the warranty 
was made, that the action lay, though ſhe was not returned, 
nor notice given, 


When a purchaſe is made, if the money is paid, 
« and the thing contracted for is not delivered, vendee 
may by this action recover back the money fo advanc- 
« ed, this diſatfirming the bargain ; otherwite, when the 
„ bargain is made, the property of the goods is tranſ- 


„ ferred to the vendee, and that of the price to the 
| „ vendor 
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ASSUMPSIT, 


« vendor; and he may maintain aſſumpfit for the price, 
even before delivery of the things ſold, provided the 
% ſale has been a good one. As to which, thoſe points 
have been ſettled.” | 


I. * If the vendor takes upon himſelf the delivery of 


the goods purchaſed to the vendee, he ſtands all riſques; 
but if the vendee points out the particular mode of 
« conveyance by which the goods are to be ſent, and 
& vendor ſends them according to ſuch direction and 
& they miſcarry, veadee muſt ſtand at the loſs,” 


For where in an action for goods ſold and delivered, 


it appeared that the defendant had ordered the goods to 
be ſent to him, and by letter defired, © that inſtead of 
ſending them by Briftol, that they ſhould be ſent by 
lard-carriage ;” 1 
the goods were delivered to the book-keeper of the Bir- 
mingham carrier, to be ſent by way of Coventry to the 
defendant, who lived in Carmarthen, and that there was no 
other mode of conveyance by land-carriage, and the —_ were 
loſt. It was reſolved that a delivery according to the 
defendant's order, was a delivery to himſelf, and that he 
was liable for the price though they were loſt. 


it was proved in purſuance of this, that 


2. By the ſtatute of frauds, 29 Car. 2. c. 5. /. 6. it is 
enacted, . That no contract for the ſale of any goods for 
& the price of 10/. or upwards ſhall be good, except the 
buyer accept part of the goods ſold, or gives ſome- 
* thing in earneſt to bind the bargain : or there be ſome 
© note in writing of the bargain made, and ſigned by the 
6 prom to be charged with ſuch contract, or their agents 
lawfully authorized,” | 


Under this ſtatute it has been adjudged, 


** 


I. That ſince the ſtatute, no paro! agreement for the 
& ſale of goods above 10. value is good or binding on 
the parties, unleſs there is earneſt or delivery given.“ 


For where the caſe was, that at Lewes Fair the plaintiff 
had agreed to buy ſome ſheep from the defendant, and to 
take them away by a certain hour, but there was no ear- 
neſt given, nor were the ſheep delivered, The plaintiff 
not coming at the time appointed, nor ſending for 
the ſheep, the defendant fold them to another per- 
ſon; the plaintiff brought trover for them, when 
it was W that the action could not be main- 


tained; for there was 10 property in the plaintiff, the 
ſale being void under the ſtatute of frauds, as there was 
no note in writing, the agreement being merely verbal, 


2, © That 


nor earneſt or delivery, 


— 


2. * That it extends only to caſes wherein the ſeller Clayton v. 
« js to deliver the goods immediately, and the buyer [yoga 0 
immediately to pay for them; that 1s, to contracts exe- 1 
« cuted, not to caſes wherein the contract is executory; 
* and the buyer is to be furniſhed with the goods in future and 
NON then 10 pay.” 


As where the defendant beſpoke a chariot, and when Towers v. Sir 
it was made, refuſed to take it, and on an action bei J 8 
brought for the price, pleaded, That there was no earn 6 


or note in writing, and ſo that the contract was void, 


under the ſtatute of frauds. But it was ruled that the ſta- 
ture did not extend to executory contracts of this nature, * 


3. © Goods ſold at public auctions are not within this 


c ſtatute ; that is, no earneſt or note in writing between 
„ the parties is required,” 


For where goods at an auction were knocked down to Simon v. 


the defendant, and his name entered in the auctioneer's NMotivos. 


book as the higheſt bidder; he came the next day, and * * 
ſaw them weighed, but failing to take them away, the 
auctioneer reſold them for leſs than he had done to the 
defendant, and then brought this action for the difference 
of the price. Defendant pleaded the ſtatute of frauds; 
that he had entered into no memorandum in writing, nor 
given earneſt: but it was decided, that the auctioneer was 
to be conſidered as agent for the buyer as well as the ſeller, 
and that as ſuch, ſetting down the name of the buyer, the 

rice, &c. was a ſufficient memorandum in writing with- 
in the ſtatute to bind the ſale, and that the detendant 
therefore was liable. 


4. It was decided in this caſe, 1ſt, That eatneſt only Langford v. 
binds the bargain, and gives the party a right to demand; — * 
but a demand without payment of the money 1s void, for 1 Suk. 113. 
the money muſt be paid at the taking away of the goods, 
as no other time for payment is appointed. 2dly, That 


after earneſt given, the vendor cannot fell the goods 


without a default in the vendee; and therefore if the 


vendee does. not come and pay for and take away the 
oods, the vendor ought to requeſt him to do ſo and if 


he negleQs, the vendor may ſell them again in convenient 


time after, 


Where at a ſale by auction one of the conditions of the Hanſon v. 
ſale was, that the purchaſer was to make a depoſit of 25. Be 
r cent, on the whole purchaſe money; it was ruled by Ed. 1792. 
Lord Kenyon, that it need not be an exact 25 per cent. on Muss. 
the whole amount, but that if any money was paid as a 
| depoſit, 
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Spoil, and as fuch by the auctioneer, that it was 
ſufficient to bind the bargain, 6 


Pordage v. Cole. And whatever ſum is paid for earneſt, or as a depoſit, is 
x Saund. 319. ads — part of the price when the goods come to be 
paid for. 


#5. © Where goods are ſold by auction, the ſale is not 
« complete to bind the buyer to the purchaſe, till the lat 
* is actually knocked down to Jim.” 


v. Cave. For where the defendant had bid for a lot at an auction, 
3 T. Rer. 148. but before the hammer was knocked, recanted his bid- 
» ding, and ſaid he would not have the lot; notwithſtand- 
ing which it was knocked down to him, and on his re- 
fal to take it away, it was reſold for a leſſer ſum than 
the defendant had bid, and this action was brought againft 
him for the difference of the price. At the trial before 
Lord Kenyon, the plaintiff was nonſuited ; and on a motion 
for a new trial, the judge's direction was held clearly to be 
Tight, For that the t of both parties was neceſſary 
to make the contract binding; and though the bidding 
was an offer, and the knocking down of the hammer a 
fignification of the ſeller's aſſent, yet that that was not 
done here till the defendant had retracted. To deny the 
bidder a power to retra&, would be to bind one party and 
not the other. 


6. Where a depoſit has been made, it ſhould ſeem 
& that if vendee does not perform the bargain, he ſhall 
& forfeit ſuch depoſit z which is the rule in equity.“ 


Saville v. Savile. For where on a ſale under a decree, a part of the pur- 
F. Wms. 745. chaſe- money was depoſited, and the vendee afterwards 
| refuſing to complete the purchaſe, the vendor filed his 
bill to compel the payment of the money and perfeC the 
ſale ; the Gonrt allowed the defendant (the vendee) to 
forfeit his depoſit, and give up all claim to the thing in- 

tended to be purchaſed, 


Bexwell v. 7. It was reſolved in this caſe, that when a perſon 
3 ſends an article to an auction which advertiſes to ſell to 
* the beſt bidder, with orders not to have it ſold under ſuch a 
price, an action will not lie againſt the auctioneer if he 
ſells at it a price leſs than that ſo mentioned, as ſuch deal - 
ings are a fraud on buyers, who ſuppoſe the lot 1s to be 
knocked down to the beſt real bidder ; but it is otherwiſe, 
had he ordered it not to be ſet up under ſuch a price, 


Williams v. And note, That an auQtioneer who ſells goods may 
L maintain an action for them againſt the buyer in his own 
$8.  ** name, even where the goods were ſold at the proprietor's 
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own houſe; for be has a poſſeſſion coupled with a ſpecial | 


property or intereſt, a lien for the cha rec:of the fale 
the commiſſion and auction duty which he is bound to 
Pay. þ 

And ſo if an auctioneer will not give up the name of 
his principal, he is perſonally liable to an action, on a war- 
ranty or reprelentation reſpecting the thing ſold, or for 
not completing the purchaſe after it had been knocked 


down ; but if the principal is known, the actior ſhould be 
againſt him. 


2d. The next ground of afſump/it on expreſs contracts 
] ſhall conſider, is that arifing from 


WAGERS, 


« Wagers upon indifferent matters, without any in- 
« tereſt in the parties farther than the wager itſelf, are 
« allowed by the laws of this country, unleſs where they 
&« are reſtrained by particular acts of parliament,” 


As in this caſe, where the wager was, Whether one 
Suſannah Tye had not bought a certain waggon of one 
David Coleman? After a verdict for the plaintiff, it was 
moved in arreſt of judgment, iſt, I bat all wagers 
were void at common law, where the party has no in- 
tereſt in the ſubject, except that created by the wager. 
2dly, That wagers came within ſtat. 14 Geo. 3, 48, as 
wagering policies; but it was reſolved by the court (d:/- 
ſentiente Juſtice Buller) 1. That an intereſt in the ſubject 
matter was not neceſſary to enable the party to maintain 
this action, which might be on indifferent matters. 2dly, 
That wagers were not within the ſtat, 14 Geo, 3, which 
was confined to policies of inſurance and written inſtru- 
ments only, | | 


And afſumpſit will lie to recover a wager fairly won; 
* but it muſt ariſe on a contingency, the event of which 
& 1s then unknown to both parties: it muſt not be for a 


“ blind to an illegal or an immoral tranſaction, or to 


© conceal fimony, uſury, or bribery ; nor mutt it be in- 
e conſiſtent with the ſound policy of the ſtate to ſupport 


te . | 


1. © It is effential to a fair wager that it is contingent, 
« and the event unknown to the parties at the time of 
« laying the wager; for if either fide have a certainty of 
« winning, the wager is void.” 


C As 


> 


Per Lord K eny- 
on. Hanſon v. 
Roberdrau, 

S. Guild, 

Eaſt. 1792* 


Per Lord Mang- 
held. 
Cowp. 729. 


Good V. Elliott. 
3 * Rep. 693. 


Per Lord 
Mans':clds 
Cow). 38. 


18 ASSUMPSIT. 


Lord March As where the wager in queſtion was between two young 
* men on the lonyeſt life of their reſpective fathers, In 


fact, at the time when the wager was laid, the defendant's 
father was dead, he having Jed the ſame day on which 
the wager was made; but at ſuch a diſtance, h the event 
could not be kn:wn or ſame days after. The defendant re- 
fuſed to pay, on the ground that it was impoſſible he 
could win, his father being dead when the wager was 
mad, and ſo that as he could not win, he was not bound 
to pay. But it was held that the event being unknown 
at the time when the wager was laid, that it was a fair 
wager; and the plaintiff had judgment for the amount of it. 


Jones y. Randall. So where the wager was, that a decree of the Court of 
p- 37. Chancery would be reverſed in the Lords on appeal, 
and the plaintiff had a verdiQ; it was moved to arreſt 
the ju !gment on two grounds, 1ſt. By aſſe ting that the 
wazer was not fair, from the circumſtance that the laws 
are poſitive and certain, and fo the event not contingent. 
2dly, As being illegal, as contra bene, mores, it being 
improper and diſgraceful, and ſo againſt principle, to 
ſuppo'e that a dectſion would take place contrary to right; 
and therefore that the court would not ſupport it. But 
it was held to be contingent, the queſtion being clearly 
douhtful. 2dly. That it was neither improper nor pro- 
hibited by any poſitive law, nor contrary to any prin- 
ciple of policy or morality ; and the plaintiff recovered, 


Coup. 38. 2. © The ground of the wager muſt not be an immoral 
« or zndecent tranſattion, for ſuch cannot be recovered; nor 


involve any queſtion by which the peace or character 
&* of others may be affected.“ 


Da Cofia v. As where the wager was upon the ſex of Mademoiſelle 
Jones. D' Em, the action was held not to lie. iſt. Becauſe it 
MEND: FP afforded an opening to indecent and improper evidence, 


adly. Becauſe the peace and character of a third perſon 
might be materially injured by an inquiry in which ſuch 
perſon was not concerned; but by the voluntary acts of 
two unintereſted perſons was brought into queſtion, 


Cowp. 38. 3. Neither muſt it be a cover to an illegal tranſactian, 
& as to conceal bribery, ſimony, or uſury.” | 


Allen v. Hearn. As where the wager was between two voters on the 

Mich. 26. event of an election then depending, it was adjudged 

1 Tenn. Rep 56. that the action would not lie; for ſo it might be made a 
means of bribery at the election. But had the perſons 
not been voters, it might have been otherwiſe. 
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tc And a forticri wherever the wager is itſelf illegal, 
te or ariſes from an illegal tranſaction, it is not recover- 
& able, Such are the caſes of wagering policies.“ 


So where the wager was on a race, but the ſum run for 
was under 500. and ſo was illegal under ſtat, 13. G. 2, c. 
19. it was reſolved, that the plaintiff could not recover 
for the race, which was the ſubject of the wager, being il- 
legal, ſo alio was the wager, 


Such alſo are wagers founded on gaming, which are 
avoided by ſtat, ꝙ Ann, c. 14. 


But 1ſt. * Under the ſtatute the wager muſt ariſe from 
cc pa or be laid on a perſon playing at tome game prchi- 
& bited by the ſtatute,” 


For where the wager was that one Clarke would not 
run four miles in twenty-one minutes; this was adjudged 
not to be within the ſtatute; for the perion by whole 
means the wager was won was not playing, though it 
was admitted that a foot-race was a game prohibited un- 
der ſtat. 9 Ann. and that, if it had been laid and proved 
that Clarke was playing at a game, called a foot-race, 
that the wager would not be recoverable! but that did not 
appear, as Clarke might be running for exerciie or amu!e- 
ment, and know nothing of the wager; and 1o could 


not be ſaid to be fun. 


2dly, “ So where the wager was not on the event of 
4 the game played at, but on a collateral matter,” 


As where it was, Whether one of the players was bound 
to move a man at backgammon, nct on the play. It was 
adjudged to be recoverable in this action. 


4. So the wager muſt not be on a queſtion which 12 
& is icon ſiſtent with the ſund policy of the ſtate to enter into 
& the diicuſſion of,” 


As where the wager was reſpecting the amount of the 
hop-duties of Canterbury, it was adjudged that the action 
was not maintainable ; for it made it the intereit of one 
of the parties to diminiſh the public revenue, and was 
laying open to foreigners the internal reſources of the 
kingdom, and drawing that into diicuſſion which ſhould 
only be canvaſled in parliament. It was therefore a 
matter which in tound policy ought not to be brought in- 
to queſtion, 


And Note, That to recover a wager, indebitatus aſu it 
will not lie, but a ſpecial aſſurmp/it; for indeb. mit lics 
only where debt wall, 
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zd. “ A tl ird ground of this action is that for 


USE AND OCCUPATION, 


1. © This was given by ſtat. 11 G. 2. c. 19, which 
cc enaQts (J. 14.) that where the agreement is not by deed, 
ec the landlord may recover a reaſonable ſatisfaction for 
te the tenements occupied by the defendant, in an ation 
&© on the caſe for uſe and occupation; and if in evidence 
cc on the trial any parol demiſe, or any agreement not b 
« deed appears, wherein a certain rent has been reſerved, 
ec the plaintiff may make uſe thereof as an evidence of the 
% quant:m of the damages.“ 


« 1, Where there is a note in writing expreſſing the 
« quantum of the rent, no evidence of a parol agreement 
for the payment of any greater rent than is therein ex- 
e preſſed ſhall be admitted : for this would elude the ſta- 
«© tute of frauds, if the courts would admit, parol evi- 
„ dence to ſupply or alter written evidence.“ 


Prefion v. As in this caſe where there was a written agreement to 
Mercen. Res. let a leaſe of an houſe for 261. per ann. on this an action 
5 5 vas brought for the uſe and occupation, The defendant 
paid 26 /. into court. At the trial the plaintiff offered to 
. parol evidence, that beſide the 26 /, per ann. the de- 

endant was to pay the ground landlord 2/. 125, 64. This 
evidence was held to be inadmiſſible, particularly as no evi- 


dence was offered that ſuch payment had ever been made, 


Wr. Before this ſtatute, rent was recoverable only by action 
Harringron. of debt; for at common law aſſumpſit would not lie for it. 
utt, 24. ' 


2. Aſſumpfit for uſe and occupation will only lie 
« where the defendant holds by permiſſion, or by demiſe 
„from the plaintiff; not where his pofleſhon is adverſe 
cc and tortious; for ſuch excludes the idea of a contrat?, 


„which in all caſes of this action muſt be expreſs or im- 
ce plied,” | 


For where the defendant was tenant from year to year 
«x ag . to Mr. Bowes, and he and his wife granted - all to 

| the plaintiff, charged on the eſtate of which the defen- 
dant was tenant, in the year 1777, Bowes received the 
rents till November 1784, when 81/. rent was in the de- 
5 fendant's hands; in 1785 the plaintiff brought an ejeciment, 
1 and recovered poſleſſion, and then gave notice to the 

— tenant (the defendant) to attorn to him, and pay over to 
him the rent then in his hand. Defendant refuſed to 
= attorn or pay him the rent; upon which a writ of * 
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fion was executed, and this action brought for uſe and 
occupation, for the rent accruing from the time when the 
laſt payment was made to Bowes, to the execution of the 
writ of poſſeſſion. When it was reſolved, That the plain- 
tiff might recover for the time before the cject ment brought, 
but not for the rent accrued aſter; for by bringing the ejeQ- 
ment, the plaintiff had from that time conſidered the de- 
fendant as a treſpaſſer, his title tortious, and ſo there 
could be no contract implied. 


3. Tenant at will demiſed over to another. It was 
held by Denniſon, Juſtice, That he might maintain an 
action for uſe and occupation; that however the law 
might be as between the original landlord and the firft 
tenant, yet that there was a contract between the tenant 
at will and the defendant: and as the defendant had enjoy- 
ed the benefit of the contract, he thought the action was 
clearly maintainable, 


“ So that it ſeems to be a general rule, that, as this 
cc action is founded on a contract, wherever the defend- 
& ant enjoys by per miſſion of or demiſe ſrom the plaintiff, that 
« he ſhall be liable in this action, and ſhall not be allowed 
« to queſtion the plaintift's title.“ | 


For where in an action for uſe and occupation, the 
plaintiff gave evidence of payment of rent by the defend- 
ant, for 19 years, the defendant would have gone into 


Atkinſon Vs 
Pierpont. 
Lincoln AM 
1775. Ms. 


Morgan v. 
Ambroſe. 
Monmouth 


Lent All. 1756, 


evidence to prove a title in another, Per H/ilmot Juſtice. Mss. 


Payment of rent, and holding under a perſon, for to lon 
a time, is conclufive evidence againſt the defendant ; . 
he cannot ſet up a title in another. And as to the objec- 
tion that has been made, that the defendant may be liable 
to two actions for the rent, by the perſons having different 
titles, that cannot be the caſe; for though another has 
title, yet he cannot bring an action for the rent till he 
has made an entry, and recovered in ejectment; and then 
it muſt be treſpaſs for the meine profits, 


But he agreed, that though the defendant could not 
controvert the title, yet that he might give evidence to 
explam the holding under him, as that he was executor 
during the minority of A. B. and that his intereſt was then 
determined. For that admits the plaintiff's title, during 
the time the defendant held under him, 


4. By /. 15. ſame ſtatute, © It is enaQed, That if any 
«* tenant for life dies before or on the day on which any 
© rent was made payable, upon any leaſe which determin- 
c ed with the life of ſuch tenant for life, his exccutors or 
% adminiſtrators may in this action recover againſt the un- 


C3 « der- 


* WM 
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« der- tenants ſuch a. rateable part of ſuch rent as would 
© bedue to the tenant for life for the time he lived.“ 


1 v. See. In Cn Le. Par duicke decided, that when tenant 
e in tail made a leaſe fop years, and died a week before the 
rent became due, w heut iſſue, that his executor was inti- 
tled to an apportionment of the rent; for though tenant 
for life only is mentioned, yet he as tv this is a tenant for 
hfe. In the ſame caſe Lord Hardwicke was of opinion, 
that tenant for years determinable on lives, was within 
Howell v. the miſchief of the ſtatute, So where a wife had an an- 
Hapfortt. nuity as a ſeparate maintenance, pavable quarterly, and 
2 Black. Rep. died in the middle of the quarter, the annuity it was held 
_ ſhould be apportioned, though annuities are not within 


the ſtatute, 


. 4th. The next claſs of Expreſs Contracts, which are the 
1 4 foundation of this action, ariſe on 


BILLS OF EXCHANGE AND PROMISSORY NOTES, 


nder this head, I ſhall confider, 1, Thoſe points in 
which Bills of Exchange and Promiſſory Notes agree: 
2dly, In what they differ. 


iſt. Bills of Exchange and Promiſſory Notes agree, firſt 
in their being ne gotiable when drawn in a particular form, 
2dly, In the mede in which they are negotiable. 2dly, 
They differ in this, that in the caſe of Bills of Exchange, 
the forms of acceptance and proteſt are neceſſary; which 
in caſes of notes are not required. | 


Theſe form the following heads : 


1. What Bills or Notes are of a negotiable nature, 
2, In what manner negotiated, 3. The acceptance of 
4 Bills of Exchange. 4. The Proteſt. 5. The nature of 
2 pay ments by Bills or Notes. 


1. Of what Bills or Notes are of a negotiable Nature. 


1. What Notes are of a Negotiable Nature. 
Pottet v. Pearſon. . 


Salk 129. Bills of exchange drawn in the uſual form, of being ay- 
able to A. B. or order, were at all times negotiable by the cuſ- 
tom of merchants ; but promiſſory notes were ert made ſo 
by ſtat. E & 4 Ann, c. 9. J. 1. which enaQts, “That all notes 
„ fſigned by any perſon, or by any body, politic or corpo» 
& rate, or by any perſon intruſted by them to ſign tuch 
& notes, promiſing to pay to any other perſon, or order 

„ © gr bearer, the money mentioned in ſuch note ſhall be 
& aiſignable over by indorſement as inland bills of ex- 
« change 
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© change are; and the indorſee may maintain his action 
& on ſuch indorſcment.” 


1. It is ſufficient; if the note is drawn in the maker's rr v. 
hand-writing, thus: “ I 4. B. promiſe to 2 (or his name Dobbine, 
be written by him, in my part of it) &c. without being . 399. 

e words of the ſtatute are fian:d 
by ſuch perſon; for the ſtatute does not direct the name 54 . 1. * 
to be in any particular part, or ſubſeribed in any par- 1338. 
ticular manner, 


2. * No promiſſory notes are negotiable, but ſuch as 
4 are for the payment of money abſolutely. For if they 
« depend on a contingency, they are not negotiable.” 


As where the note was, © 1 promiſe to pay J. ON Roberts v. Peak. 
the death of George Henſhaw, if he leaves me ſo much, 1 Burr, 323- 
or I am otherwite able.“ It was adjudged, that this 
note was not a negotiable one within the ſtatute; for it 
was for the payment of money on the contingency of 
George Henſhaw leaving the perſon ſo much money, or 
that he would otherwite be able, ncither of which mighg 
happen, 


So where the note was a promiſe to pay J. after the geardſey v. 
defendants marriage, it was held not to be a negotiable note; Baldwiy. 
for the defendant might never marry, and to the note was * . 151. 
contingent. 


Therefore notes in the allernative are not negotiable, as gmithv. Boheme. | 
a note promiſing to pay or deliver an horie, or to pay if 2 L. Ray. 1596, | 
S. does not, are not negotiable notes; for the note be- 
comes a nullity by performance ot the other part of the 
alternative, 


- & But where notes are to become payable on an event * 
& which will certainly happen, and take effect in future, they 
are then negotiable.“ 2 


As where the note was for the payment of money /ix oke v. 
Wert after the death of the defendumt's father, it was held to Coleham. 
be a good negotiable note, for the event was certain, and * 477. 
the uncertainty only went to the time of payment, which 
did not deftroy its negotiable nature; for ſuch is the na- 
ture of all notes payable after fight. 


« As in the eqſes already cited, of notes payable on the 
« death of any perſon, which are uncertain as to the 
time when they would become payable, that depend- 
„ing on the time of the perion's death.” So where pear v. Undere 
the promiſſory note was to pay, upon the receipt woud. 
of the maker's wages and prize-money from his Ma- * Wi 263. 
jeſty's ſhip Suffolk; this was adjudged to be a 
and negotiable note, as the paying of a ſhip was a 
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a thing certain, though the time when it would take place 
was uncertain, . 


quent words, become poſitive and negotiable;“ as, if a 


note was drawn by an infant, promiſing to pay * when he 
comes of age,” that would not be negotiable, on account 
of the uncertainty of the event; but whea it is added, 
Don his coming of age,” viz. © 12th June 1750,” there 
the time is ſpecined, and it becomes a certain debt, ſo/- 
de aum in futuro. 


And ſo a note at firſt contingent may; by ſubſe- 


3. „Notes, in order to be negotiable, muſt be for the 
c payment of money only.” 


For where the note was © to deliver up horſes and a 
whart, and to pay money at a particular day,” It was 
adjudged to be not a note negotiable within the ſtatute, 
not being for the payment of money only, 


So a promiſe to pay /.300 to B. or order, in three good 
Eaſt India Bonas, was held to be not a negotiable note 
within the ftatute, 


4. No expreſs form of words is neceſſary to conſti- 
* tute a good and negotiable note, provided it amounts 
«* to an abſolute promile to pay.“ 


As a note promiſing to be accountable to J. S. or order, 
value received, or for the debt of another (1 Stra. 264.) 
is negotiable, ae 


So acknowledging to have received certain notes, and to be 
indebted in the balance, which the maker of the note pro- 
miſes to pay, 1s a good and negotiable note. 


« And where a note contains a promiſe to pay abſo- 
cc lutely, it is not neceſſary to add for value received.“ 


For where in error from C. B. in caſe on a promiſſory 
note, whereby the defendant promited to pay to the 
laintiff . for a debt due by A. B. to the plaintiff, 
it was objeted, That this not being for value received, 
was not within the ſtatute, and, prima facie, the debt of 
another is no conſideration to raiſe a promiſe ; but the 
Court held it to be within the ſtatute, being an abſolute 
promiſe, and every way as negotiable as if it had been 
generally for value received. , 


2. What bills of exchange are of a negotiable nature. 


I. ** Bills of exchange muſt be drawn for the payment of money 
« ab olulel, in order to be negotiable z that is, they mult. 
” | * not 
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4 not be confined to credit on any particular thing or "J 
« tund, or depend for payment on any particular event : 
« or contingency. 1 3 


For where the bill of exchange was drawn ““ on the Jenny v. Here, = 
monies in the drawee's hands belonging to the pro- = Stra. 591. | 
prietors of the Devonſhire mines, being part of the 
conſideration money, for the purchaſe of the manor of 
Wifi Buckland;” this was held to be not a negotiable 
bill of exchange; for it was charged on à particular fund 
which might not anſwer, and ſo the bill was not payable 
at all events. 


So where the bill was drawn thus: * Pay to M. R. 321. Dawkes v. LA. 
out of William Stewart's money, as ſoon as received;” this _ 
was adjudged not to be a negotiable bill of exchange, on 3 
account of the uncertainty of the fund on which it was 
drawn. 


So where the bill was drawn by an officer on his agent, Jocelyn v. 


on his growing ſubſiſtence, it was adjudged not negotiable 1 6 
for the ſame reaion, 591. 


“For it is eſſential to a bill of exchange, that it ſhall 
« depend on the per/onal credit of the parties, whoſe names 
& are on the bill, independent of any fund, event, or con- 
« tingency; for in order to charge them, they muſt be 
& per ſovally liable ; but when the bill is drawn on any fund, 
& the fund is the debtor, not the perſon; ſo when drawn 
© on any contingency, the perſon is not liable till the 
& contingency happens. So that it becomes neceſſary to 
& aſcertain what are properly bills of exchange, and what 
% not; as if the hill is not a negotiable one, the party is 
& not liable to an action on it,“ Therefore, in the caſe 
of Dawkes v. Ld, Deloraine, ſupra, which was againſt the 
defendant, as drawer of the bill therein mentioned, he 
was adjudged not to be liable; for having charged the bill 
on the money of William Stewart when it was received, 
he did not mean to make himſelf liable, and he had judg- 
ment accordingly, 
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„ But where a particular fund is mentioned, if that is 1 
& one that is certain, and the party is ſtill liable perſonally 1 
e beſide in that caſe, the bill is negotiable which is drawn 
« on its credit,” 


As where it was drawn by an officer in theſe words: McLeod v. Snee. 
40 Pay to A. B. or order, / „ as my quarterly half-pay, to 2 $a. 762, 
be due from the 24th of June to the 24th of September, by 
advance.” This was held to be a good bill of exchange: for 
the halt-pay was a certain fund, and it was only a direction 
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to the drawee out of what fund he was to be reimburſed; 


but the money was to be advanced on the credit of the per- 


ſon. 


« But where a bill is ſo drawn on a particular fund, 
„though not regularly a bill of exchange to charge the 
“e parties perſonally, it ſhall operate as an aſſignment of 
&« ſo much, and bind.“ 


For where Debiray, an officer, drew a bill of ex- 
change on the agent of the regiment, “ Pleaſe to pay 
to 4. B. the ſum of . out of the firſt money 
that becomes due to me on account of arrears, or 
non - effeAive -money ;” the defendant did not accept 
the bill, but marked it in his book, and promiſed to 
pay it when effects came to his hands. Debiray died be- 
fore the bill became due. It was allowed on all hands, 
that this was not a bill of exchange according to the cui- 
tom of merchants, being to be paid out of a particular 
fund; but Lord Mansfield ſaid, it was an aſſignment for a 
valuable conſideration, with notice to the agent, and he 
was bound to pay it. He ſaid, the agent is the known 
public officer for the regiment, and that the adminiſtrator 
could not prevent the money from coming-to his hands; 
and that he remembered a cafe in chancery, where the 
agent (under the like circumſtances) had paid the money 
to an adminiſtrator, and he was decreed to pay it over 
again to the perſon in whoie favour it was drawn; and fo 
this being an action by the adminiftratrix of Debiray, 
to recover the money to the amount of which the bill had 
been drawn, it was ruled, That the holder of the bill 
had a title to the money; and the defendant had a verdict. 


2. © In order to make hills of exchange negotiable, 
they muſt be payab e to order or bearer, For if a bill is 
* payable to a perion only by name, it is not negotiable, 
& as by the terms of it, it is confined to ſuch perſon only.“ 


« So if a bill of exchange is drawn for a particular pur- 
{© poſe, or is directed to be applied to a particular uſe, 
& ſuch bill of exchange is not negotiable, and that whe- 
* ther the direction is in the body of the bill or by in- 
& dorſement,” 


For where one Dahl, a Dane, refident in Denmark, be- 
ing indebted to the houſe of Heide & Co. of London, ap- 
lied to one Meſtue to get him a bill on London, in 
order to diſcharge the debt, Meſtue procurea him a bill 
to the amount of the debt from the plaintiffs, on Heide 
and Co. This bill was a regular bill of exchange, and 
ayable to Meſtue or order; Meſtue remitted the bill to 
ndon, with this indorſement: “ The within bill to be 
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« credited to Dahl, value in account ;” and the letter in which 
It was incloled informed the houſe of Heide, that it was 
to be applied to the diſcharge of the debt due to them by 
Dahl. The bill was received, and notice given by Heide 
and Co. that it ſhould be ſo applied. Afterwards a clerk 
in the houle of Heide forged an indorſement on this bill, 
and got it diſcounted at the Bank of England, When the 
day of payment came, the acceptors having become inſol- 
vent, and the clerk abſconded, one Fulgbergh paid it for 
the honour of the plaintiffs (the drawers) : and this action 
was brought to recover back its amount: when it was re- 
ſolved, that by the ſpecial indoriement, the bill, though 
originally negotiable, ceaſed to be to; fo that not being 
negotiable farther than to Heide and Co. the Bank of 
England had paid the money in their own wrong, and the 
Plaintiffs had judgment, 


3. © It ſeems to have been formerly thought neceſſary 
* that bills of exchange, in order to be negotiable, thould 
& expreſs to be for value received.“ 


For where the bill was in theſe words, “ Pay to Mr. 
Richard Banbury, two hundred pounds, on account of 
the freight of the Vale Galley, and this ſhall be your 
ſufficient diſcharge ,” the defendants accepted the bill 
ſpecially, On being ſued on this acceptance, it was ad- 
judged not to be a bill of exchange, as wanting the words 
value received. 


But however, it has been ſince ſettled on demurrer, that 
it is not neceflary that the bill of exchange ſhould im- 
port to be for value received, 


Theſe caſes apply to the particular nature of promiſſory 
notes and bills 55 exchange. In the following, neither 
are negotiable, as being void at law in their creation; 
neither can they by any future negotiability be made valid. 


1ſt, If made by a feme covert, 


For where a woman during coverture gave a note of hand 
for a ſum of money, it was adjudged to be void; and 
though in this cate after her huſband's death ſhe premiſed to pay 
it, it was held not to eſtabliſh the note, which was void in 
its creation. 6 


2, If given for an ufurious confideration, 


For where the defendant having occaſion to borrow two 
hundred pounds; two perſons, of the names of Harris and 
Stretton, agreed to lend it; but pretending not to have the 
money, prevailed on him to take goods, which they valued 
at two hundred pounds, and for which he acceptcd the bill 
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of exchange in queſtion in their favour, Theſe, 
when they were ſold, produced but it17/. The bill of ex- 
change was indorſed over to the plaintiff fairly, and for a 
valuable conſideration; and he having ſued the defendant 
on it, it was reſolved, That the pretended {ale of goods 
was to give a colour to the parties to take more than legal 
intereſt, and ſo was uſurious. 2dly, That the bill, being 
ow in confideration of this uſurious contract, was abſo- 
utely void (under ſtat, 12 Ann. 16.) even in the hands of a 
fair indorſee; and the defendant had judgment. 


3. If given for money won at gaming, or lent to game 
with, | 


As where in an action by the indorſee of a promiffory 
note, 1t appeared that it was given by the defendant er 
money lent to him knowngly ts game with, by one Church, who 
had indorſed it over to the plaintiff for a valuable conſi- 
deration, It was held that ſtat, 9g Ann. 14. having declared 
all notes, whereof the whole, or any part of the confidera- 
tion, was money knowingly lent to game with, to be void 
to all intents and purpoſes whatever; and this note being 
of that deſcription, 1t could never be recovered in any 
hands whatever, 


4. By ſtat. 15 Geo. 3. 51. All negotiable promiſſory 
© notes, or inland bills of exchange, for a leſs ſum than 
« twenty ſhillings, are declared to be null and void, and 
e perſon iſſuing them liable to a penalty of 2014. 


And by ftat. 17 Geo. 3. c. 30. it is further enacted, ** That 
ce all promiſſory notes, bills of exchange, or draughts, be- 
« ing negotiable, to the amount of 2 ſhillings or 
« wards, and leſs than 51. or for 5 J. ſhall ſpecify the 
© names and places of abode of the perſon to whom or to 
4 whoſe order they ſhall be payable, bear date at or be- 
c fore the time when they are iſſued, and be made payable 
« within twenty-one days after date, ſhall not be trans- 
&« ferrable after the time limited for payment, and if in- 
ec dorſed, the time muſt be ranch and the name and 
ce place of abode, and ſigning, atteſted by witneſſes,” 


« 5. Any alteration in a bill of exchange in a ma- 
&« terial part, ſhall make it void in the hands even of a 
&« fair holder for a valuable conſideration,” 


As whereabill was drawn on the defendantdated the 26th 
of March, three months after date, and accepted by him; 
but while in the hands of the payee the upper part of the 
figure of 6 was eraſed, and it ſtood as dated the 20th. In 
this form it was indorſed to the plaintiff, who ſued the ac- 
ceptors; when it was reſolved, That he could not Recover 

- | Or 
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for by this alteration the time of payment was accelerated 
and materially changed, and by ſuch means the inſtru- 
ment avoided. 


Note, It is neceſſary to attend to what notes are nego- 
tiable, and what not; for if the plaintiff declares on a 
note of hand under ſtat. 3. 4. Ann. 9. and has judgment, 
and it afterward appears that the note was not negotiable, 
judgment will be arreſted, 


1. In what manner Bills of Exchange or Promiſfory 
Notes are negotiated. 


This is either by indorſement or without it, that is, 
merely by delivery, 


1ſt. When a promiſſory note, or bill of exchange, is of 
a negotiable nature, it then only can be indorſed over to a 
third perſon; I ſhall therefore confider the decided caſes 
as to indorſements, under the following heads. 1. Who 
may indorſe a bill of exchange, or promiſſory note: 
2 In what manner an indoriement ſhould be made: 
3. The effect of the indorſement. 4. The manner and 
order in which the ſeveral parties are chargeable. 


1. Who may indorſe Bills of Exchange, or Promiſſory 


Notes. 


1. The payee of a bill of exchange, or the perſon to 


whom the note 1s payable, muſt, from the nature of the 
tranſaction, be the firſt indorſer, 


2. If a note is made to a feme covert, ſhe cannot indorſe 
It; for the right is veſted in the huſband, and he alone can 
endorſe it. So if it was made to her when ſole, it is the 
ſame, for if the afterward marries, the i muſi indor/e 


the note; for being perſonal property, it belongs exclu- 
ſively to the huſband, Q 8 


3. So by the cuſtom of merchants, an executor or admini- 
ſtrator may indor/e over a note or bill of exchange, for the whole 


property is in them; and the note or bill is in its nature 
aſſignable, Ns 


So a bill of exchange may be indorſed 10 an executor or 
adminiſtrator as ſuch, and be ſued for by ſuch executor or 


adminiſtrator : as in payment of a debt due to the eſtate 
of a teſtator or inteſtate, 


4. If a note or bill of exchange is made payable to 


two perſons, beth /hould indorſe it, unleis they are partners.” 
For 


Conner v. 
Martyn. 

1 Stra. 816. 
3 Wille 5. 


Rawlinſon v. 
Stone. 

3 Will. 1. 

2 Stra. 1260. 
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= Carrick v. For where the bill in queſtion was drawn by two per- 

= 13 ſons of the name of Maydwe!l, pay able to their own order, 
1 Iv -+ 4 3 they were not partners, and one of them onl; indorſed it to the 
| IF 


FS} 


laintiff, In an action againſt the defendant (the acceptor) 
* Mansfield nonſuited the plaintiff, holding that 
bith names to whom the bill was payable, thould have been 
2 indorſed. On a motion for a new trial, the court were of 
1 opinion, That as to this tran action, by making the bill in 
1 that form, ** Pay ty rs or oro, they had made them- 
| ſelves fo far partners, that the indorſement by one was ſuf« 
ficient, A new trial was therefore granted. At the ſecond 
trial the counſel for the plaintiff offered evidence, That 
it was the u age and nay © vr Fs of all the merchants 
48 and brokers in London that the indoriement Jhould be 
4 | made by both payees : the admiſſion of this evidence was 


Wee » a Io. „ + 


1 oppoſed, but Lord Mansfield did not think the queſtion ſo 
ſettled as to 18 the evidence offered; it was there- 
fore admitted, and there was a verdict for the de/endant, 


| | Smith & alt. v. F. In this caſe Hul and Richard on, being partners and 

| a _— 4:1, indebted to the plaintiffs, drew a bill of exchange, pay- 

. 31. G. 3. & able to their own order on one Pickering; and in part pay- 

= Paſch. 31 G. 3. ment of the debt ſo due to the plaintift>, delivered to them 
1 B. R. Ms. this bill: but at that time forgot to indorie it, and the 
; f miſtake was not obſerved at the time by the plaintiffs, 


Pickering accepted the bill in the hands of the plaintiffs, 
and promiſed payment; but before he had paid it, HAU. 
and R:chardſon became bankrupts, and the omiſſion of the 
indorſement being diſcovered, the plaintiffs applied to 
them, and they indor ſed the bill after they had become bankrupts. 
An action being brought againſt the acceptor, it was object- 
ed, That this action could not be maintained, the plain- 
tiffs deriving their title by indorſement from the bank- 
rupts: but it was ruled by Lord Xen, That the plain- 
tiffs having taken the bill for a valuable conſideration, 
obtained thereby a complete property ; and that the in- 
dorſement was merely the formal part (the evidence of the 
transfer) and ſo might be made by the partes after they 
became bankrupts. On a motion for a new trial, the court 
of K. B, concurred in the judge's opinion, 
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2. In what manner the Indorſement is to be made. 


« 1, The uſual mode of indorſing a note or bill is by 

* theſe words, Pay the contents to A, B. and ſigned by the 

« payce: and ſuch indorſement transfers the property 

« to A. B. So allo may a bill or note be indorſed by a 

* blank indo: ſerrent of the name alone; hut there muſt be ſome 

.'* & evidence that it is taken by the indopſes as property: 
„% for. 
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* for the mere indorſement of the name does not of ſelf 
© transfer the property in the bill or note.“ 


As where the plaintiff having a bill of exchange pay- 
able to him or order, on the defendant, ſent it to his friend 
J. S. to get it accepted, having firſt put his name on it; 
J. & got it accepted; but it not being paid, the plain- 
tiff brought his aQion againſt the defendant; it was 
contended that it would not lic, the property being tranſ- 
ferred by the indorſement to F. S. But Holt, Ch. J. held, 
That J. S. had it in his power to act either as indorſee of 
the bill, by writing to that effect above the plaintiff's 
name, or as his ſervant, by writing an acquittance to the 
defendant above it, in like manner: that not having writ- 
ten an indorſement above, he took the note to receive the 
money as ſervant to the plaintiff, and ſo the action well 


lay. 


And therefore where in the action by the payee, the 
note being produced, had his name on the back of it; and 
it was inſiſted, that tat was an indorſement. The judge 
allowed it to be ſtruck out in court; for being in blank, no 
property was transferred, | 


2. A bill of exchange cannot be indorſed over „er a 
part of the ſum it is arawn for, for that would ſubject the 
drawer or acceptor to feveral actions, upon a contract 
which is entire, But the holder may have his action for 
part, if he acknowledge ſatisfaction for the reſt, 


Though the indorſec has received part of the money 
from the indor ſer of a bill of exchange, he may, neverthe- 
leſs, have his action agaim/t the drawer of the bill for the 


whole amount of it, and the indorſer have his remedy, for ſo 


much as he has paid, againſt the indorſce ; for if the ation 
was brought by the 1ndor'ice only for the refdue, the in- 
dorſer who paid him would have his aQtion againſt the 
drawer for the part he had paid, and ſo multiply actions. 


But if the indorſee of a hill of exchange receives part 
of the money from the drawer, he can on:y recauver the re- 
fidue from the acceptor ; for a bill of exchange being an 
order from the drawer to the acceptor to pay ſo much 
money, when the drawer pays part, it operates as a 
countermand of the payment of ſo much of the money, 
and a releaſe to the drawee, Therefore, where the plain- 
tiff declared as indorfſte of a bill for 95. againſt the de- 
fendant as acceptor, the drawer had paid Lol. and the 
acceptor now paid the remainder into count, the defendant had 
a verdict, Lord Loug/torwugh holding the above doctrine ; 
which was confirmed by the court of C. P. . 
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And the reaſon of the difference of the two caſes ſeems 
to be, That as the bill was created by the drawer in con- 
fideration of the amount firſt advanced by the payee, or as 
5 of a debt to payee, and he is altimateiy liable, he ſhall 
allowed to diſcharge the bill in any manner he pleaſes: 
but as payment muſt ultimately come from him, to allow , 
a partial payment by any other party whole name was on 
the bill, would be to multiply Bend. 
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« 4, If a bill of exchange or promiſſory note is drawn 
© payable to any perſon or order, and is not paid, but is 
« taken up by the drawer, ſuch bill can never regularly 
« after be indorſed, it is /untus officic, and no longer ne- 
gotiable.“ 
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Beck v. Robley. For where in an action againſt the defendant as accep- 
#1 I. Blackit. Rep» tor of a bill of exchange, it appeared to have been drawn 
_ originally by one Brown in favour of Hodgſon, on the 
2 detendant, who accepted it; but not being paid when due, 
b returned it to Brown, who paid the money. After- 
wards Brown indorſed it to the plaintiff, who ſued the 
defendant; when it was reſolved, That the acceptor was 
diſcharged by Brown taking up the bill, by which there 
was an end of its negotiability, 
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Plenivs 3 Tem © Though the rule is laid down thus generally in this 

Rep 62. te caſe, yet it muſt be taken with ſome qualification; for 
c the rule ſeems rather to be, that where a bill or note is 
&« ;ndorſed after it is due, as that 1s a ſuſpicious circum- 
& ſtance, it is incumbent on the party who is to receive 
ce it, to ſatisfy himſelf that it is a good one, as ctherwiſe 
c he ſhall be preſumed to take it only on the credit of the 
& perſon from whom he received it, And therefore if the 
cc indorſee of a bill or note, ſo indorſed after it is due, ſue 
ce the acceptor of the bill, or maker of the note, the de- 
c fendant ſhall be allowed to go into every circumſtance 
« of defence he might have had againſt the original party 
ce to whom it was payable,” 
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Brown v. Daviss Therefore where the defendant was the maker of a 
3 Term Rep. 8. promiſſory note, payable to one Sandal or order, and he 
1 had indorſed it to one Taddy, who had noted it for non- 
Z. 27. Geo. z. payment, and afterwards the defendant paid Sandal, but 
neglected to take up the note. Sandal having paid Taddy, 

ot the note again, and paſſed it to the plaintiff long after 
it was due, who now brought his action againſt the defen - 
dant. It was reſolved, That the defendant ſhould have 
been admitted to give evidence of thoſe facts; that the 
noting was a ſtrong circumſtance of fraud, and that flight 
evidence ſhould weigh with the jury to preſume that the 


indorſee was acquainted with the fraud, | 
| « 65 
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So a bill at ſirſt negotiable, m y, by the indorſement, Ancher „ Bank 
be reſtrained from being further negotiable, of Englandy ante. 
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$5. By ſtat. 17. Geo. 3: 30, All indorſements of pro- 
miſſory notes or bills of exchange, under 5. drawn pur- 
ſuant to the directions of the ſtatute (ante, fol. 28.) muſt be 
indorſed by the words“ Pay the contents to A. B. or or- 
der,” or ſuch ſhall be void. 
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3. Of the Effect of the Indorſement. 


1. „ The inerten always follows the nature of the 
© pill or note ſo indorſed.“ 
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As where the bill was drawn by R. Ciive, payable to Edie v. Eaft 
Campbell or order, and indorſed by him to Og::vy, omitting India en 
the words or order, who indorſed it to the plaintiff, it was 3 1 
adjudged that the bill was further negotiable, and not 233. 5. C. 
confined to Ogi), to whom it was indorted by name only, 
though theſe words or order were wanting, for that the in- 
dorſement followed the nature of the original bill, which 
was negotiable; that therefore the plaintiff might recover 


as indorſee of Og:lby, 


Coe 


So where the plaintiff declared on a bill of exchange, Arhefon v. 
indorſed to him or order, and on producing the bill, the Fountain. 
words or order in the indorſement were wanting, it was 1 
adjudged to be no ee for the bill being drawn more v. M 

ak form, the want of thoie words ning. 


ofiginally payable in th T 
in the indoriement did not alter i's nature, but it remain- C 313 


ed negotiable in the ſame form till, 


« So an indorſement may be made to a perſon's order 
&* only, and ſuch ſhall be good as an indoriemeat to the 
* perſon himſelf,” 


For where a bill of exchange was indorſed thus, by the Fitter x Pms 

Payee, „Pay the contents to the order of Mr. Fi/her,” and _ * 

e brought his action as indorſee, to which there was a — 
demurrer for caufe, that the indorſement not being to 
himſelf in perſon, that he could not bring the action: but it 
was over-ruled, as this was the uſual form among mer- 2 
chants, and an indorſement to his order transferred the | 
property to himſelf, 


2, But the indorſer of a bill of exchange may charge Smallwood x, 
himſelf with terms different from the tenor of the bill as bg "wat 4 
at firſt drawn, for he is as a new drawer, and may be "AO 
declared againſt as aſſuming to pay according to the terms 
of the indorſement, which would be bad agaiatt the drawer * 


as if a bill be payable he fr? of May, he can indorie it as 
D payable 
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Ruſſell v. Leng<+ 
ſtaffe. 
Dougl. 496. 


Hayling v. Mull- 
hall. 
2 Black. Rep. 


1235. 


Windham v. 
Wather. 


1 Stra. 515. 


2 Burr. 674. 


ASSUMPIIT. 
payable the ft of April, and he is chargeable by ſuch in- 


dorſement. 


3. If a perſon puts his name on the back of a blank 


piece of paper, which is to be afterwards filled up into 


the form of a note or bill, the perſon ſo putting his name 
ſhall be bound as an indorſer of ſuch note or bill when 
made, to the amount of it: for the indorſement on ſuch a 
blank piece of paper is a letter of credit to an indefinite 
ſum, and ſhail bind the perſon who ſo lent his name, to 
the full extent of the ſum for which the bill is afterwards 
drawn. 


4. "Of the Manner and Order the ſeveral Parties are 


chargeable after Indorjement. 


1, © The holder of a bill of exchange or promiſ- 
« fory note, has a claim againſt all the parties, whoſe 
„ names are on the hill as drawer, acceptor, maker, or 
indorſer; and againſt each of theſe he may have his re- 
© medy, till he is {atisfied the whole amount, Neither is 
he precluded by having ſued one of the parties, from 
e ſuing any of the others in like manner,” 


For where a bill of exchange came to the hands of the 
laintiff, with two indorſements on it of the names of 
oon and Sheridan, the plaintiff ſued Boon, and rook 

him in execution, and afterwards let him out on a letter of 
licence, and then brought his action againſt Sheridan. It 
was contended for him, that the debt was ſatisfied by the 
impriſonment of Boon; but it was reſolved, That a bill- 
holder had a right to ſuc all the parties, and that each was 
liable independent of the others, and though the diſcharg- 
ing of Boon out of cuſtody might operate to diſcharge 
him, yet that the remedy ſtill remained in force againſt 
every other indorſer. 


60 Though if the holder ſues two parties on the bill, if 
« ke is fatisfied by the execution againſt or payment by 
„one, he cannot proceed againſt the other,” 


For where he had ſued the maker and the indorſer of a 
e note in two actions, and recovered againſt 
oth, it was now moved and ordered by the court, that on 
pay ment of principal and intereſt, and the coſts in both ac- 
tions, no execution ſhould be taken out; and the court ſaid 
that had the plaintiff taken out execution on both actions, 
that they would have puniſhed him. 


2. In bills of exchange, the acceptor is firſt liable, for he 
is charged by the acceptance, and the drawer only comes 
in aid of his default, Wherever therefore a bill of ex- 

change 


change is indorſed, the indorſee muſt fie apply to the ge- 


ceptor, On default of the acceptor, then recourſe is to be 
had to the drawer, but in the caſe of an indorſement, 
every indorſer is as to his ſubſequent indorſee a new 
drawer, and may be ſued on default made by the ac- 
ceptor. 


In every action therefore by an indorſee againſt an in- Ruſhton v. Aſ- 
dorſer, or drawer ot a bill of exchange, he muſt ſet cut a de-. Dont. 6 
mand firſt made on the acceptor, and a default by him; and 3 4 
2dly, Notice to this effeft to che indorſer, or it is error, 


For no action can be maintained againſt the drawer or Dagglifh v. 
indorſer of a bill of exchange, till notice of the refuſal, WAT N 
abſconding, or infolvency of the drawee. And where the 5h a * 
holder ſo ſues the drawer, without ſetting out and prov- 
ing ſuch notice, he ſhall be nonſuited. 


But the indorſee of a bill of exchange, on default of Bromley v. 

the acceptor, may ſue the indorſer, and is not obliged to eto l == 
demand im the drawer, either in the cate of an inland or It Haves, 

foreign bill of exchange; for the indorſee may not know 1 AK. 281. 
where he is to be found, and every indorfer is as to him a Mey v.Acame 


ſun, 
drawer, 3 Burr. 669. 


3. The law of promiſſory notes is in ſtrict analogy to 
this. Promiſſory notes aſſume the ſhape of bills of ex- 
change only when indor/ſed, for then the maker of the note is 
the firſt liable, and is as the acceptor of a bill of ex— 


change, the indorſee as the payee, and the indorler as the 
drawer. : 


2 Burr. 674 


The obvious reſult therefore of this is, that according Syderbottom v. 
to the rule above, the indorſee muſt firſt make his demand _ G 
againſt the maker of the note, and on his default only, have Ilanz v 


T þ Harry v. Perrit, 
recourle to the indorſer. Salk. 133 S. P. 


Therefore in an action by the indorſee againſt the in- Troby v. De la 
dorſer, he muſt prove notice to the indorſer of the maker's Fontaine: 

— * : 1. 2. . 2. per 

default: but proof that the maker could not be found will Ram. Bull. N. 


excuſe ſuch notice, unleſs the indorſer ſhews that the maker P. 273. 
could be found, 


„The indorſee muſt ſhew, therefore, that he % due 
& diligence to make the demand from the maker of the 


note; and ſuch demand, if it can be made, ſhall not be 
« diſpenſed with,” 


For where the indorſee proved that the maker of the note Collins v. Butler 
which was due 27th of December, had in the November beſore 2 Stra. 1087. 
Hut up houſe and gone away, this was held not of itſelf ſuf- 
ficient to make a demand . but chat the indor- 
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payable the firſl of April, and he is chargeable by ſuch in- 


dorſement. 


3. If a perſon puts his name on the back of a blank 
piece of paper, which is to be afterwards filled up into 
the form of a note or bill, the perſon ſo putting his name 
ſhall be bound as an indorſer of ſuch note or bill when 
made, to the amount of it: for the iudorſement on ſuch a 
blank piece of paper is a letter of credit to an indefinite 
ſum, and ſhall bind the perſon who ſo lent his name, to 
=> full extent of the ſum for which the bill is afterwards 

rawn, 


4. "Of the Manner and Order the ſeveral Parties are 
| chargeable after Indorjement. 


1, © The holder of a bill of exchange or promiſ- 
« fory note, has a claim againſt all the parties, whoſe 
* names are on the hill as drawer, acceptor, maker, or 
„ indorler; and againſt each of theſe he may have his re- 
„ medy, till he is ſatisfied the whole amount, Neither is 
& he precluded by having ſued one of the parties, from 
&« ſuing any of the others in like manner.“ 


For where a bill of exchange came to the hands of the 
laintiff, with two indorſements on it of the names of 
oon and Sheridan, the plaintiff ſued Boon, and took 

him in execution, and afterwards let him out on a letter of 
licence, and then brought his action againſt Sheridan. It 
was contended for him, that the debt was ſatisfied by the 
impriſonment of Boon; but it was reſolved, That a bill- 
holder had a right to ſuc all the parties, and that each was 
liable independent of the others, and though the diſcharg- 
ing of Boon out of cuſtody might operate to diſcharge 
him, yet that the remedy {till remained in force againſt 
every other indorſer. 


Though if the holder ſues two parties on the bill, if 
© ke is fatisfied by the execution againſt or payment by 
% one, he cannot proceed againſt the other,” 


For where he had ſued the maker and the indorſer of a 
9 note in two actions, and recovered againſt 
oth, it was now moved and ordered by the court, that on 
pay ment of principal and intereſt, and the coſts in both ac- 
tions, no execution ſhould be taken out; and the court ſaid 


that had the plaintiff taken out execution on both actions, 


that they would have puniſhed him. 


2. In bills of exchange, the acceptor is firſt liable, for he 


is charged by the acceptance, and the drawer only comes 


in aid of his default, Wherever therefore a bill of ex- 
change 
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change is indorſed, the indorſee muſt fir? apply to the ae- 


ceptor, On default of the acceptor, then recourſe is to be 
had to the drawer, but in the caſe of an indorſement, 
every indorſer is as to his ſubſequent indorice a new 
drawer, and may be ſued on default made by the ac- 
ceptor. | 


In every 
dorſer, or drawer ot a bill of exchange, he muft je 
mand firſt made on the acceptor, and a default by him; and 
2dly, Notice to this effet to che indorſer, or it is error, 


For no action can be maintained againſt the drawer or 
indorſer of a bill of exchange, till notice of the refuſal, 
abſconding, or infolvency of the drawee. And where the 
holder ſo ſues the drawer, without ſetting out and prov- 
ing ſuch notice, he ſhall be nonſuited, 


But the indorſee of a bill of exchange, on default of 
the acceptor, may ſue the indorſer, and is not obliged to fhew 
demand en the drawer, either in the cate of an inland or 
foreign bill of exchange; for the indorſee may not know 
where he is to be found, and every indorfer is as to him a 
drawer, 


3. The law of promiſſory notes is in ſtrict analogy to 
this. Promiſſory notes aſſume the ſhape of bills of ex- 
change only when indor/ed, for then the maker of the note 1s 
the fir/i liable, and is as the acceptor of a bill of ex— 
change, the indorſee as the payee, and the indorſer as the 
drawer, 


The obvious reſult therefore of this is, that according 
to the rule above, the indorſee muſt firſt make his demand 
againſt the maker of the note, and on his default only, have 
recourſe to the indorſer. 


Therefore in an action by the indorſee againſt the in- 
dorſer, he muſt prove notice to the indorſer of the maker's 
default: but proof that the maker could not be found will 
excuſe ſuch notice, unleſs the indorſer ſhews that the maker 
could be found, 


& The indorſee muſt ſhew, therefore, that he v due 
& diligence to make the demand from the maker of the 
« note; and ſuch demand, if it can be made, ſhall not be 
« diſpenſed with,” 


For where the indorſee proved that the mater of the note 
which was due 27th of December, had in the November beſore 
ſhut up houſe and gone away, this was held not of itſelf ſuf- 
ficient to make a demand . as but that the * 
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ſee ſhould have made further enquiries, and attempted to 
have found him out, 


So it has been frequently ruled by Lord Mansfield, 
that 1s no excuſe for not demanding payment from the 
maker of a promiffory note or acceptor of a bill, and 
not giving notice of the non-payment, that the maker of 
the note, or the acceptor of a bill of exchange, had become 
a bankrupt, as many means might remain of payment, as 
by the aſſiſtance of friends or otherwiſe. 


Vaughan v. But the indorſer may ſuperſede the neceſſity of ſuch a 
* 18 demand on the maker of the note by his own act, as if he 
of ae Sap pays part of the note; for that dilcharges the maker to- 
tally, and ſubjects himſelf with the whole, and in ſuch 
caſe a demand from the maker of the note was held to be 
unneceſſary. 


* 

Hull v. Pitficld So where the indorſee ſued the maker of the note, and 
x Wilf. 46. bis bail paid the m-ney, it was adjudged that the indorſer was 
clearly diſcharged, for it was the ſame as if paid by the 


drawer himſelf. 
Lambert v. 4. As every indorſer is therefore as a drawer in reſ- 
Pack. pect to the indorſet, if the action is brought by the in- 


Salk. 127. 


1 Res. dorſee again/? the indorſer, he is never called en to prove the 


hand-writing of the d-aw-r; for the indorler is liable on 
his own indorſement though the bill was forged, 


i vo, But if the indorſee brings an action againf{ the 2 
Cheſter. a bill of exchange, he muſt prove the hand-writing f 
2 Rep. firſt indorſer, even though there were ſeveral indorſements | 
"” oa it when accepted, for a bill of exchange is no payment 
to the perſon in whoſe fayour it is drawn, unlets it has 
been indorſed by him. 


„ Therefore if the name of the firſt indorſer is forged, 
« or cannot be proved, the holder cannot recover.“ 


As in the caſe of Cheap v. Harley, ante 5. where the 
payce's name being forged, the acceptor was compelled to 
pay the bill over again, 


Mead v. Young. So where in an action by the indorſee againſt the ac- 
4 Ter Rep. 28. ceptor, the caſe was, that the bill was drawn at Dunkirk, 
by one Chriſtian, on the defendant in London, payable 
«to Henry Davis or order,” this was incloſed in a letter 
from Chriſtian, and got into the hands of a Henry Davis, 
but not the perſon in whoſe favour it was intended to have 
been drawn, The defendant accepted the bill, and being 
applied to by the plaintiff, with whom Davis had dit- 
counted it, he acknowledged his acceptance, but . 
= ; War 9 


— 
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wards diſcovering the fraud, he refuſed to pay it; on ac- 
tion brought againſt him, it was reſolved, that the defendant 
ſhould have been allowed to have gone into evidence, that 
the payee's name indorſed on the bill was not the name 
of the real perſon to whom the bill was drawn payable, 
in which caſe the plaintiff could not recover, though there 


was no fraud in the holder, who might come bona fide b 
the bill, 


But where a bill of exchange was drawn payable to a 
Hictlitious payte, and that known to the acceptor, as well as to the 
drawer, who had fo drawn it, and the name of the fictiti- 
ous payee indorſed on it, with the knowledge alſo of the ac- 
ceptor, which fictitious indorſement was to the drawer him- 
ſelf or order, and he (as indorſee) indorſed the bill over 
to the plaintiffs for a valuable conſideration, it was re- 
ſolved that the acceptor ſhould not be allowed to avail 
himſelf of the circumſtance, that the payce's hand-writ- 
ing as the firſt indorſer could not be proved, fincc there was 
no perſon in being as payce in this caſe, and that known 
to the acceptor, when he accepted it; but he ſhould be 
liable to it as @ bill payable to bearer, or perhaps as a bill 
payable to the order of the drawer, or on a count, ſtating 
the ſpecial circumſtances, 


In this caſe the defendant and others drew a bill on the 
defendant alone, in favour of a fiftitious payee, the name of 
this fiftitious payee he indorſed on it to himſelf, and then he 
indorſed it over to the houſe of Lewis and Potter, who in— 
dorſed it over for a valuable confideration to the plaintiffs, 
On the ſame objection on the part of the acceptor, as in the 
laſt caſe, the court over-ruled it, and held that the plaintiff 
might recover on a count for money had and received, or 
money paid, 


5. If an action is brought on a promiſſory note again/? 
the maker by the per ſon to whom it 1s made f e, the detend- 
ant will be admitted to impeach the promiſe, and go into 
the conſideration : as to ſhew it was illegal, as here, that 
it was given on a ſmuvgling conſideration; or to ſhew 
that it was delivered as an eicrow; ex gr, as a reward for 
procuring the defendant to be reſtored to an office, which 
the plaintiff had not effected, and fo the condition was 
not performed: in which cate the plaintiff could not re- 
cover. But when the action is not berween the original 

arties themſelves, as where it is by the indorſee, the con- 
ſideration of the note ſhall not be allowed to be diſput- 
ed. Therefore where the action was againſt the indorſer, 
Lord Raymond would not ſuffer him to give in evidence, 
D 3 that 
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that the plaintiff defired him to indorſe the note, to enable 


had promiled that he would not ſue him, | 


<« But where a perſon gives a note for the purpoſe of 
© aiding another in fraud, as in procuring a marriage, ex 
& gr. ſuch note ſhall be abſolute againſt him.” 


As where the plaintiff being, engaged in a marriage» 
treaty, the defendant who was his brother, to aſſiſt him in 
his Vagus, and to repreſent him as a man of fortune, 
gave him a note for a large ſum of money, as the balance 
of accounts between them, which the defendant acknow- 
ledged to have in his hands, though in truth no ſuch ba- 
lance exiſted, it was reſolved, That where, upon pro- 

fals of marriage, third perſons make repreſentations 
different from the truth, they ſhall be bound to make 
them good. Therefore the defendant having miſrepre- 
ſented the plaintiff's circumſtances to the amount of the 
note, he ſhould be chargeable with it, 


And ſo in the caſe of bills of exchange, after indor/ſe- 
& ment, the acceptor ſhall not be allowed to queſtion the bill 
* as forged, for he is bound by his acceptance, even 
„ though the bill was forged, from the credit it receives 


. = . 
6 from the indorſee, by reaſon of the acceptance.“ 


And therefore where two bills of exchange were actually 
forged on the plaintiff, and the defendant took them as 
indorſee b-na fide, and the plaintiff had paid the money; it 
was adjudged that he could not recover it back from the 
fair indorice. 


So where in an action by the indorſee of a bill of ex- 


— againſt the acceptor, the 12 reſted on the 


roof of the acceptance, the defendant offered to prove it 
a forged bill, by calling perſons who knew the hand of the 
drawer, and who would ſwear they did not believe it to be 
his; but Ch. J. Raymond refuſed to admit this evidence 
from the danger to negotiable notes, and becauſe a man 
might by defign write contrary to his uſual method, and 
inclined ſtrongly to think that proof of actual forgery, 
would not excule the defendant againſt his own accept- 


- ance, which had given the bill a credit with the indorſee. 


6. © No perm can be charged through the medium 
te of a bill of exchange, as drawer, acceptor, or indorſer, 


* unleſs his name appears on the bill; for if the holder 
* of a bill of exchange ſends it to market, without in- 
« dorſing his name on it, he ſells the bill, and the perſon 
& who gives caſh for it, takes it on the credit of thoſe 
| only 


"Adv nbd . 


1 
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F | only whoſe names appear on it: this is, provided 
, I c the holder does not know the bill to be a bad one; for 
1 if he knows the bill to be bad, he ſhall refund the 


* money, n account of the impoſition,” 


So that if a merchant having ſuch a bill, gives it to his Fenn v. Harris 
clerk to get diſcounted, with injunctions not to put his name on on. 
it, the maſter ſhall never be called on for the money; but 3 
if he gives it to his clerk, and dies not ſo that he will not in- 4 Term Reps 
25 it, and the clerk warrants the bill, he ſhall be con- 77. 
ſidered as the agent for the merchant, and his act ſha!l 
g bind him, and the merchant ſhall be liable to the holder in 
8 an action for money had aud received,” 


2. Of Bills of Exchange, or Notes negotiable without 


1ndor ſement. 


This is the caſe of all notes payable to bearey or to J. S. ; Burr. 1527: 
and bearer, which from their nature require no indorſe- 
ment, but are transferrable by delivery only; in which 
caſe, the perſon who comes fairly by uch bill or note, Hinton's caſe, 
may bring an action on it in bis own name. But where 235. 
. the action is ſo brought by the bearer. in his own name, it 
1s incumbent on him to prove that he gave for it a fair 
and valuable conſideration. 


And it matters not how the perſon who poſſeſſed it 
* came to poſſeſſion of the bill or note, provided the 
„holder who brings the action gave for it a good con- 
& fideration, and came by it in the fair courle of trade. 


For where the mail was robbed and a Bank of England Miller v. Race. 
note taken out, which was paſſed by the highwayman to 2 Bur. 452. 
- the plaintiff, who was an innkeeper, in the courte of his 
i buſineſs; this was adjudged to give a full and indefeaſible 
property in the note to the innkeeper, 


; In like manner where the defendant gave to one Bick- Grant v. 
nell, who was his ſhip's hutband, an order on his banker, Vaughan. 
in thoſe words, © Pay to the ſhip Fortune, or bearer, gol.” 3 aut ! v2 
Bicknell loſt the note. The perſon who found it paſled it 485. S. C. 
to the plaintiff in payment of money for goods bona fide 
ſold, and rhe plaintiff recovered in this action the amount 


of the bill, 


« And the caſe is the ſame of a bill of exchange which 
& paſſes by indorſement.” 


For where in an aQtion on a bill of exchange againſt Peacock v. 
the defendants as drawers, the caſe was, that the bill was artis, 
drawn by the detendants at Halifax, in Yorkthire, on _ 

v4 Smith 


899 


Anon. Salk. 
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Sigt. Lond. Eaſt. 
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|; ASSUMPSIT, 


Smith and Payne, of London, payable to one Ingham or 
order; Ingham indorſed it to one Daltry, who in- 
dorted it to one Fiſher, from whom it was ftolen; it 
was afterwards paſſed to the plaintiff, who was a mercer 
at Scarborough, in payment of goods, by a perſon who 
called himſelf William Brown, who indoried it in 
that name. On action brought againſt the defendants, 
the plaintiff recovered, the court being of opinion, that 
a blank indorſement was as if made payable to bearer, 
and that the plaintiff having taken it in the fair courſe of 
trade, had nothing to do with the intermediate traniaction, 
he not being privy to it. | | 


Theſe deciſions are founded on the conſideration due to 
bills of exchange and promiſſory notes as the medium of 
buſineſs, whote circulation is not to be impeded. And 
therefore a bill if loſt and found by any perſon, gives him 
no property again tbr owner, though it does againft all 
other perſons, and the owner may have trover for the bill 
in the finder's hands; but when it once becofnes fairly 
transferred in the courſe of trade, the owner's property 1s 
from that time at an end. 


« Therefore if a banker, or the acceptor of a bill of 
cc exchange, pays a bill ſo drawn on him, he ſhall not 
& be hable to the owner of the bill, if the bill has been 
ce loſt or ſtolen ; provided ſuch payment has been made by them in 
6 the fair courſe of trade and buſineſs,” 


For where in trover for a bill, draft, or cheek, drawn 
by one Cox on the defendants, who were bankers, pay- 
able to No. 437, or bearer on demand, it was drawn the 
17th of June, hut dated the 18th, On the 17th the 
plaintiff received it, that day he loſt it, and the ſame day 
(17th) it was preſented to the defendants, who paid it; 
it was proved to be contrary ts the uſual courſe of buſineſs, to 
fay drafts before the day on which they were dated, and on that 
ground the-plaintiff had a verdict, 


I have hitherto conſidered thoſe matters in which pro- 
miſlory notes and bills of exchange agree, viz. that nego- 
tiability which is common to both. ſhall now confider 


thoſe points wherein they differ; that is, the acceptance and 


proteſt of bulls of exchange, 


3. Of the Acceptance of Bills of Exchange. 


Under this | fha!l conſider, 1ſt, What ſhall amount to 
an acceptance, 2dly. Of the manner of acceptance. 3dly. 


Of the effect of an acceptance, and how it may be diſ- 


char ged . 
I. Vat 
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2. What ſhall amount to an Acceptance. 


1. A verbal acceptance of a bill of exchange ſhall be Lumley v; 


ſufficient to charge the acceptor, Palmer. 
| _ _ 2 Stra, 100% 
But note, that if the acceptor does not pay, in which 


caſe the payce muſt reſort to the drawer, the acceptance 
muſt be i writi-g, in order to charge the drawer with coffs 
and damages, if the bill is an inland bill of exchange 
by ſtat. 3 & 4 Arn. c. 9. and if a foreign, by ſtat, 9 & 
10 W. 3. c. 7. 


2. But the mere anſwer of a merchant to the drawer, Per Lord Manz- 
ic that he would duly honour the bill,” is no acceptance ex- field. 
cept accompanied with other circumſtances, which may Cr. 573. 
induce a third perſon to take it by indorſement; but if 
there are any fach circumſtances it may amount to an 
acceptance, even though the anſwer be contained in a 
letter to the drawer, 


As where other words are added to theſe, they may Per Lord Hard- 
amount to an acceptance, As where a merchant by letter _ a 
ſays, „ Tour bill ſhall be duly honoured and placed to your debit.” 1 
This was adjudged to be a ſufficient acceptance. 


3. »The acceptance may be an abſolute or a conditional 2 Stra. 1152. 
* undertaking, If a conditional one, the holder may refuſe Covp 573: 


« jt; but if he adopts it, it ſhall charge the drawee when fast, 
te the condition is performed,” 2 Will. 9. 


& And whether an acceptance is abſolute or conditional 
eis matter of law and not of fact: and the payee muft 
6 at the time of tendering ir, take it in one light or other, 
and abide by ſuch election; for if he conceives the ac» 
« ceptance to be conditional, and does any act by which 
5 he ſhews his diffent to ſuch acceptance, in ſuch caſe 
© he cannot afterward ſue the drawee as acceptor.” 


Therefore where the plaintiff declared againſt the defend- Sproat v. 
ant, as acceptor, and the circumſtances were, that the bill was 111 
drawn on the defendant payable to one Lenox, forty-one 12 
days after fight; Lenox indorſed it to the plaintiff, In 
September the plaintiff's clerk, preſented the bill to the de- 
fendant for acceptance, who told him that the drawer 
had conſigned a ſhip and cargo to him and another per- 


ſon at Briſtol, but as he could not know whether the ſhip 
would arrive at London or Briſtol, he could not then ac- 
cept the bill ; upon which the clerk faid, he would leave 
the bill upon condition that if the defendant did not after- 

ward 
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ward accept it, that he ſhould be at liberty to note it 
from the time when he had firſt preſented it. To this the 
defendant aſſented, and the bill was left accordingly. In 
the month of October the clerk called again, and the 
defendant being preſſed to give an anſwer, whether he 
would accept or not, ſaid “ the bill was a good one, and 


that it would be paid, even if the ſhip was loft,” The clerk on 
this carried the bill to a notary, and noted it for non-accept- 
ance from the tim it ha4 firſt been tendered ; the ſhip arrived 
ſafe in London, and was diſpoſed of by the defendant, 
and then the plaintiff brought his action againſt the de- 


fendant as acceptor. It was reſolved, That this was only 


a conditional acceptance, which the party had liberty to 
adopt or not; that having refuſed it by noting the bill, he 
was not at liberty afterwards to ſue the defendant as ac- 
ceptor. „ | 


In queſtions therefore between the payee, or indorſee, 
and the acceptor, the matter often turns upon what 1s an 
abſolute and what a conditional acceptance, As to which 
it has been decided, 


I. © Where the acceptance is made with reference to ſome 
& fund, which is to provide for payment of the bill, it is a 
& conditional acceptance,” 


As where the drawees of a bill of exchange received a 
navy bill aſſigned to themſelves, as a counter ſecurity for 
the payment of the bill drawn on them, and on the bill 
being tendered for acceptance, they ſaid, © that they 
could not accept the bill of exchange till the navy bill 
was paid.” This was held to be an undertaking to ac- 
cept when the money was received on the navy bill, and 


when received the drawee liable. 


So where the defendant accepted a bill of exchange to 
ay it „when goods conſigned to him, and for which the 
Pin was drawn were ſold,” it was held to be a conditional 


acceptance. 


2. Where the acceptance is made with reference to any 
& account between the parties, it ſhall be deemed con- 


&c ditional,” 


As where a merchant ſays, © leave the bill with me, and 
T will look over the accounts between the drawer and me; 
call to-morrow, and accordingly the bill ſhall be accept- 
ed;” this is not an abſolute acceptance, becauſe it refers 
to a balance of account, 


4. Wherever the drawce gives à credit to the bill by 2 
6 


ASSUMPSIT. 


tc af whatever, that ſhall be deemed an acceptance, and 
« ſhall bind him. 


43 


As where a bill was drawn by one Newton on Miiby (the Moor v. Withy, 
defendant) in favour of Scot, who indorſed it to the plain- Tria. 10 G. 3. 


tiff, He tendered it for acceptance to the defendant, who 
underwrote thus: . Mr. Fack/an, pleaſe to pay this note, 
and charge it to Mr. Newton's account. R. W/ithy.” It 
was inſiſted that this was no acceptance, for the defend- 
ant did not mean to become the principal debtor, 1t was 
only a direction to Fact/on to pay out of a particular fund; 
and if there was no fund, the money was not to be paid. 
But, per Curiam, the underwriting is an acceptance, and 
the mode of payment 1s a — a between them two 
only, and it ſignifies not to what account it is to be put 
when paid, 


So where the defendant on whom the bills were drawn, 
in a letter ſaid, « I will pay the bills in cafe the owners of 
the ſhip Queen Ann do not; I think it neceſſary to ac- 
quaint them, but reſt ſatisfied of the payment,” This 
was held to be a good and ſufficient acceptance, being an 
undertaking at all events to pay the bill, 


For an implied acceptance is ſufficient to charge the 
drawee, and that nced not be in the form of a promiſe, 
as any thing written on the bill by the drawee not expreſſ- 
ing a direct refuſal to accept, as preſented, ſeen, will, if 
unexplained by other circumſtances, be deemed an accept- 
ance, 


But where a perſon received a bill, kept it for fix days, 
and entered on it No, 84. 5 May; this was adjudged not 
to be a ſufficient acceptance, 1t being proved to be the 
cuſtom of the drawce ſo to mark and enter all bills, whether 
he meant to accept them er not. 


So where a requeſt was made to the drawee to accept 
a bill, and to ſecure himſelf by drawing a bill to the 
amount of the firſt on a third perſon, it was held that the 
mere ac of drawing Juch bill as directed did not amount to an 
acceptance; and he havirg paid the bill drawn on him, 
and that which he had drawn on the third perſon being diſ- 
honoured, he recovered back again the money he had paid, 


2. of the Manner of Acceptance. 


I. © No perſon (as wife or ſervant) can accept a bill 
ce of exchange ſo as to bind the maſter without lawful au- 
« thority (as a letter of attorney or the like) wnlcſs ſuch 


** perſon 
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te perſon has uſually done fo in the abſence of the maſter, and for 


* his account, And if ſuch perſon accepts a bill my 
| — 


« drawn on him, though on his maſter's account, it ſha 
« bind the perſon himſelf, and not his principal.“ 


For where the plaintiffs were indorſees of a bill 
of exchange, drawn in theſe words, Thirty days fight 
pay to 7. S. or order, 200/, value received, and place 
the ſame to the account of the York - Buildin Gom- 
pany, as per advice from Charles Mi dmay. To Mr. 
H. Biſbop, Caſhier of the York - Buildings Company, 
at their houſe, Wincheſter - ſtreet, London, Accepted 
13 June, 1732, H. Biſhop,” it was proved for the de- 
fendant, That the letter of advice was addreſſed to the Company, 
that the bill was brought to their houſe, and that he was 
ordered to accept it, as he did others. But it was reſolv- 
ed, on a motion for a new trial, that the defendant was 

rſonally liable; for it was drawn on him, accepted ge- 
nerally, and not as a ſervant to the company ; to whoſe 
account he had no right to charge it till he had actually 
E it; that this being an action by an indorſee, it would 

of dangerous conſequence to trade to admit evidence 
from extrinſic circumſtance, as the letter of advice. That 
this differed widely from the cafe of a bill drawn, ad- 
dreſſed to the maſter, and underwrote by the ſervant, in 
which caſe the ſervant would not be hable, but his ac- 
ceptance be conſidered as the act of the maſter: that a bill 
of exchange was a contract to bind the parties, and the 
whole of it thould appear in writing; that here was nothing 
in writing to bind the company, nor could any action be 
maintained againſt them on it; for that the addreſs to the 
defendant was only to denote the perſon, and his place of 
abode, with more certainty, But they ſaid, that had the 
action been by the payee T.S, it might have been dif- 
ferent, as he was privy to the tranſaction, and tendered the 
bill to the company; but the plaintiff being a ſtranger, 


that theſe circumſtances could not be conſidered; {o he had 
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judgment. 


2, Where there are two joint traders, and one accepts a 


Bill drawn on both for himſelf and partner, it binds both if 


it concerns the trale: otherwiſe, if it concerns the acceptor 
only in a diſtinct intereſt and reſpect. 


. Drawee of a bill of exchange may accept it as to part, 
or he may accept it to pay half money and half goods, or when 
goods of the drawer are ſold; but the payee may refuſe 
ſuch a partial acceptance and prateſt the bill; that is, if 


the bill is accepted in part, there muſt be a proteſt, if not 


for the whole ſum, at leaſt for the part unpaid, After 
payment there muſt be a proteſt of the reſidue, 
4. © The 
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4- © The acceptance of a bill ſhould be upon the bill it- 


* /o/f; but there may be a collateral agreement made be- 


« fore the bill has exiſtence, as an agreement to accept; and 
& it all bind the party ſo agreeing.” 


As where the plaintiffs who were merchants in Holland, 
agreed to accept a bill of one White's on them from Dub- 
lin, on condition that Hite would give them a credit on 
ſome houſe in Lonaon to the amount of the bill. bite 
named the defendants ; upon which the plaintiffs paid the 
bill drawn by / bite, and then they wrote to the defendants, 
to know if they would accept a bill on them on Whites 
account: they agreed to doit. In the interim Wite fail- 
ed, before, in fact, the plaintiffs had drawn on the defend- 
ants; upon which the defendants wrote to them not to 

raw, as they would not accept their bill; notwithſtand- 
ing Which the plaintiffs did draw on them, and now 
brought an action for the amount, when it was adjudged 
that this was a ſufficient agreement to accept, and bound 
defendants to the payment of plaintiffs bill ſo drawn, 


they having previouſly accepted and paid the bill drawn 
on them by V hiie. | 


% But where there is ſuch a previous agreement to ac- 
c cept, if it is conditional in any reſpect, thoſe conditions 


© muſt be ſtrialy performed, or the agreement ſhall not 
« be binding,” 


As where a partner of an houſe in Londen being then at 
Deminica, wrote to the defendant, his partner in London, 
that the houſe of Vance, Calawel/, and. Vance, in Dominica 
having purchaſed a quantity of prize tobacco, that he had 
agreed, on their giving the defendant orders to inſure the 
2 ſent, and ſending the bills of lading conſigned to 
him in London; that their bills of exchange, drawn at the 
rate of 80%, per hogſhead of tobacco, ſhould be accepted 
by the defendant, it was held, that this did not bind the 
partner abſolutely to accept; for it was conditional, That 
tobacco be confegnec, that it 1» of ſuch a value, and that an in- 


ſurance be made. If any of theſe tailed, there was no Ong 


agreement to accept, and ſo to charge the drawee; an 
here in fact, the tobacco's only producing 40/. per hogl- 
head, the defendant was held not to be liable. | 


5. A bill may be accepted aft.r the time of payment is 
elapſed, and the acceptor thall he liable; for the 1ubſtance 


of the promiſe is to pay the money, which is done by the 
acceptance, | | 


But in ſuch caſe, the declaration ſhould regularly ſtate 


a promiſe to pay generally, not ſecundum tenorem bile, 
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So a bill may be accepted to be made payable at a 
longer day than that on which it is drawn payable, and 


this ſhall bind the acceptor, 


3. Of the Fffeft of an Acceptance, and how it may be 
diſcharged. 


1. By the acceptance of a. bill of exchange the ac- 
« ceptor makes himſelf to abſolutely liable, that he can 
never aver the want of conſideration or of goods in his 
* hands belonging to the drawer : for the law of merchants 
„ knows no nudum pattum.” 


And therefore where there were dealings and an account 
current between the drawer and drawee as his factor, and 
a balance in fact due to the drawec, and he accepted a bill 
of the drawer's drawn on the goods in his hands, it was held 
that this ſhould only be poſtponed to prior acceptances, and 
that he ſhould not be allowed to hold the goods for, his own 
balance, for if he meant to have reſerved his own balance, 
he ſhould have made a ſpectal acceptance. | 


Therefore where the action is againſt the acceptor by 
the payee, he is not obliged to prove the drawer's hand; for 
by the acceptance the acceptor has acknowledged the hand 
of the drawer as his correſpondent, But the acceptor is 
not precluded from proving it not to be the hand of his 
correſpondent, 


So where in an action by the payee of a bill of exchan 
againſt the acceptor, the defence attempted to be ſet up 
was, that the conſideration of accepting the bill was @ 
debt due by the acceptor to the drawer for ſmuggled goods; but it 
was ruled (by Buller, Juſt.) that this could not affect the 
plaintiff, unleſs the bill had been given to him for a ſmug- 
gling debt; and that although the plaintiff ſhould be prov- 
ed to have known that the conſideration between the 
drawer and the acceptor was illegal, it would make no 
difference as to him. | 


2. An acceptance is an acknowledgment of debt to the drawer, 
as having effects in his hands to the amount of the bill, 
and therefore where the drawee of a bill of exchange ac- 
cepted it, he was held liable to the drawer, he not avs. 

aid the bill when due, which was returned proteſted, an 
paid by the drawer, But it ſeems that he might have ac- 


.cepted it for the honour of the drawer ; in which caſe he 


would not have been liable, 


An 
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2. As to bow an Acceptance may be diſcharged. 
It has been decided, I. © The acceptor of a bill of 


© exchange is in no caſe diſcharged from the payment of 


cc it, unleſs he can prove that the bill was paid by the 


ce drawer, or he receives an expreſs diſcharge from the 
« holder,” 


Therefore, where the indorſee of a bill of exchange 
brought an action againſt the acceptor, and it appeared 
that there was no demand of payment until three months 
after the bill became due, al the drawer was then inſol- 
vent, it was ruled by Lord Mansfield, T hat this was no 
defence, for the acceptor of a bill of exchange or maker 
of a promiſſory note remains a/ways liable; acceptance is a 
proof of having effects in his hands, and he ought never 
to part with them, unleſs it appears that the drawer had 
provided another fund by paying the bill himſelf, 


« So the diſcharge from the holder muſt be capri; an 
& implied diſcharge is not ſufficient.” 


For where it appeared that in fact the bill had been ac- 
cepted by the defendant, merely to accommodate one 
I beate the drawer; the payce had indorſed it to the plain- 
tiff. When it became due the plaintiff, underſtanding that 
it had been really an accommodation-bill for which the 
defendant never had any value, applied to one Ready ( Hheate's 
attorney) for payment, Dunſter, the defendant, wrote to the 
plaintiff, thanking him for not proceeding againſt bin, and 
mentioning that he had been informed that YYreate had 
taken up the bill: but it did not appear that the plaintiff 
ſent any anſwer to this, After this Din wall received intere 
upon the bill from I date, and alto payment of another bill 
drawn at the ſame time by the tame parties; the plaintiff 
ſuffered ſeveral years to elapſe without calling on the de- 
fendant, or treating him as his debtor. It was argued 
for the defendant, that this was from the circumſtances 
an implied diſcharge of the drawer, But it was held that 
the d:/charge muſt be expreſs, in order to diſcharge the acceptor, 


Therefore where the plaintiff who was indorſee, firſt 
arreſted the defendant the acceptor; but finding that no 
conſide ration had been given for the acceptance, his attorney 
took a ſecurity from the drawer, and then wrote to the 
defendant, ** that he had ſettled with the drawer, and he 
defendant need trouble bimſelf no more about it.“ This was 


held 
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held to be an abſolute diſcharge of the acceptor, and that 
he could never after be called on for payment. 


*« But where the diſcharge is not in expreſs terms, it ſeems 
te to be matter proper to be left to the jury, whether what 
* has been done by the holder ſhall amount to a diſcharge 
of the acceptor or not.“ 


For where in aſſump/it on a bill of exchange for gol, the 
drawer and acceptor were brothers, and the holder (the 
plaintiff) when the bill was due, received of the drawer 
3l. 15s. who at the ſame time indorſed on the bill to this 
effect, Received on account of this bill Jl. 15s. ; remaining due 
26/1. 55. I promiſe to pay Mr. James Ellis, within three munths 
from the date hereof.” This was figned by James Galindo, 
the drawer; the balance was never paid, and at the diſtance 
of three years the action was brought againſt the accept- 
or. The cauſe was tried before Lord Mansfield, who 
nonſuited the plaintiff, On a motion for a new trial, the 
court were of opinion, That it being a queſtion of inten- 
tion ariſing out of circumſtances, that it ought to have 
been left to the jury, the bill being probably an accommo- 
dation one, the drawer and acceptor being brothers, 


2. The laws of the country where the bill of ex- 
© change is accepted, ſhall determine how far the accept- 
” y any, 7 Op and if by thoſe the acceptor has been diſ- 
charged, he ſhall be ſo here.“ 


Therefore where a bill was accepted at Leghorn by the 
plaintiff, and by the laws of that place, if a bill 1s ac- 
cepted, and the drawer fails, and the acceptor has not 
ſufficient goods of his in his hands, he ſhall be diſcharged 
from his acceptance, which here was the caſe ; and the ac- 
ceptor had inſtituted a ſuit in Leghorn, and his ac- 
ceptance vacated by ſentence there, It was held in 
Chancery on a bill for an injunction (the plaintiff be- 
ing ſued at law in England on his acceptance) that the ac- 
ceptance deing declared void by the laws of that place, 
was void everywhere, and the acceptor diſcharged. 


3. Where the drawee of a bill of exchange enters into 
an agreement to accept on certain conditions, as in con- 
ſideration that goods of a certain value ſhall be configned 
to him, which is a virtual acceptance, if the condition is 
performed; if before he has 3 accepted the bills, 
the holder of the bill takes the goods himſelf and ſells 


them, it is a diſcharge to the drawee of ſuch virtual ac- 


ceptance. | 


For 
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For where the agreement to 1 was on condition, 
that tobacco of 80. value per hogſhead was ſent to the 
drawee's, and an inſurance ordered by the drawers of 
the bills of exchange, and they had conſigned the to- 
bacco accordingly, and drawn the bills in ous of the 
plaintiff, and he having applied to the drawee to accept, 


49 


Maſon v. Hunt. 


Dougl. 284. 
2 Kel. 


the drawee apprehending the tobacco not to be worth 80. 


per hogſhead, had refuſed to accept the bills; upon which 
the plaintiff zook the bull of lading, and the policy which had 

been made on the tobacco, and when it arrived, , the to- 

_ himſelf, it was clearly held that this diſcharged the 
rawees. 


And note, That when a perſon has accepted a bill of 
exchange, he ought not to pay it till it becomes due; be- 
cauſe till that time it is ſubject to a countermand by the 
drawer, and thereforè if a countermand comes after the 
drawee has paid the bills, the drawer is not anſwerable. 


4. Of the Proteſt of Bills of Exchange. 


Bills of exchange are to be 1 either for non- 
acceptance when tendered, or for non- payment when 
due. 


In the caſe of foreign bills of exchange, proteſts were by 
the cuſtom of merchaats at all times in ule, 


In the caſe of inland bills of exchange, the firſt proteſt al- 
lowed was for non-payment, and was given by ſtat, 9 & 
10 W. 3. c.17. it enacted, 1.“ That bills of exchange 
& drawn and dated from any place in England for gl. or 
e upwards (in which ſhould be expreſſed that they were 
&« for value received) drawn payable a certain number of 
&« days after date, may after acceptance (which ſhould be 
« in writing) if not paid within three days, be proteſted 
« before a notary, or other ſubſtantial perſon of the place, 
ce before two witneiles,” 


This ſtatute, in order to entitle the holder of the bill ta 
make a proteſt, requires that the acceptance ſhall be in 
writing, It therefore often happened that the acceptor 
would accept ver baliy, but not in writing, fo that no proteſt 
could be made. Lo remedy this, the tirſt proteſt of inland 
bills of exchange for non-acceptance was introduced by ſtat, 
3 & 4 Aun. c. 9. which enatted, “ That if the perſon on 
« whom an inland bill of exchange is drawn refuſe to ac- 
te cept it in writing, the holder of the bill ſhall proteſt it 
« for non-acceptance.” But this ſtatute made a change as 


Molloy 281. 


Barvaby v. 
Rigalt. 

Cro. Car. 301. 
Salk. 131. 
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to the bills upon which a proteſt was required for non- ac- 
ceptance or non-payment, requiring the proteſt of non- 
acceptance only in the caſe of bills drawn for 20l. or up- 
wards, and in which was expreſſed that they were for 
value received. | 


And with reſpe& to the notice neceſſary to be given, 
it is enacted by ſtat. 9 & 10 H. 3. c. 17. . 2. That the 
c proteſt ſhall be notified within fourteen days, to the party 
from whom the bills were received, who (upon produc- 
ce ing ſuch proteſt) ſhall repay ſuch bills with intereſt and 
c charges of proteſting; and in default of ſuch proteſt, or 
« due notice within the days limited, the perſon fo fail- 
ce ing ſhall be liable to all coſts, damages, and intereſt,” 


By ſtat. 3 & 4 Ann. ſ. 9. c. $5. it was enacted, “ That no 
cc acceptance of any inland bill of exchange ſhall charge 
« any perſon unleſs underwritten or indorſed, and if not 
co underwritten or indorſed, no drawer ſhall pay coſts, 
c intereſt, or damages, unleſs proteſt be made for non-ac- 
„ ceptance, and ſuch proteſt or notice thereof be ſent 
« within fourteen days to the perſon from whom ſuch bill 
„ was received; and if ſuch bill be accepted, and not 
„ paid within three days after due, no drawer ſhall pay 
„ coſts, damages, or intereſt, unleſs proteſt be made as 
cc aforeſaid, or notice given; nevertheleſs, the drawer ſhall 
& be liable to payment of coſts, damages, and intereſt if 
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x any proteſt be made for non-acceptance or non-pay- 
4 © ment, and notice given or ſent,” 
e | Harris v. Benſon. And therefore in an aQtion againſt the drawer by the 


op 3 Na, 910. holder of an inland bill of exchange which had been ac- 
[ cepted, but not paid when due, and he had made no pro- 
| teſt, it was adjudged that under this ſtatute, in an action 
againſt the drawer, that no intereſt could be recovered : 
the drawer would ther. have had it as for money lent, and 
that appeared to be the conſideration of the bill; but the 
Ch. Juſtice ſaid it had never been allowed barely for money 
lent without a note: fo the plaintiff had judgment for the 
note, but without intereſt, 


For in ſuch cafe of neglect of making the proteſt, the 
ce right to recover the amount of the bill Is no way affeQ- 
ed, it only goes to the intereſt and cofts.” © 


Borough v. For the want of a proteſt is no bar to an action by the 
* gh u. holder of an inland bill of exchange againſt the drawer: 
6 Mod. 81. S. C. neither is it neceſſary for the holder to ſet out a proteſt in 


'< his declaration. 
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- & And where a bill of exchange is refuſed to be accept- 
te ed, an action immediately lies againſt the drawer,” 


For where à foreign bill of exchange was drawn pay- 
able one hundred-and-twenty days after fight, and when 
it was tendered for acceptance it was refuſed: upon this 
an action was immediately brought againſt the drawer, At 
the trial the defendant objected that he was not liable till 
the end of the one hundred-and-twenty days, and offered 
to call evidence that the cuſtom of merchants was ſo; 
but Lord Mansfield ſaid the law was clearly otherwiſe, 
and refuſed to hear the evidence: ſo the plaintiff re- 
covered, 


This ſtatute therefore (9 & 10 . 3.) gives damages 
againſt the holder of the bill if he does not give notice to the 
drawer, and any damage ariſes in conſequence : but the 
ſtat, of Ann, ſ. 5. deprives the holder of damages, intereſt, 
and coſts, if he neglects to proteſt, either for non-accept- 
ance or non-payment, and give notice within fourtcen 


days. 
As to proteſts, theſe points are ſettled. 


1. If a bill is not accepted, it ſhould immediately be 
& proteſted and notice given to the drawer : for it is not 
| S 
© ſufficient to give notice of the ron-acceptance when the 
& bill becomes payable,” 


For where the defendant drew a bill in the Ve Indies 
on T. in London, at ſixty days fight, payable to V. S. or 
order; he indorſed it to the plaintiff, who preſented it 
for acceptance, and was refuſed : the plaintiff then noted 
it for non- acceptance, but did not proteſt it till the end of ſixty 
days, when he proteſted it for non-payment, and then 
wrote to the defendant and to his agent notice of the non- 
acceptance. Afterward, having brought this action againſt 
the Jefendant the drawer, he was nonſuited: for by not 
ſending the proteſt for non-acceptance, he had made himſelf 
liable. And Note, The bill ſhould be noted for non-ac- 
ceptance the day it is refuſed; and when the proteſt is 
drawn, it may be dated that day, 


c“ But though in general it is true, that in the caſe of 
« foreign bills of exchange a proteſt for non- acceptance 
«is neceſſary, and notice of non-payment given to the 
& drawer, in order that he may withdraw his effects out of 
ce the hands of the drawees; yet, if it be proved that there 


ce were no effects of the drawer's in the hands of the drawees, no 
& ſuch notice is necetlary,” 


For where the 3 declared as payee of a bill of ex- 
change, at forty 


ays fight for 8ol. value received, for the 
2 ule 
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uſe of Vn. Calvert, drawn by the defendant on Mel. 
Berbeck and Black, London ; and which on being tendered 
for acceptance, was refuſed, for which it was then noted 
for non-acceptance, and afterwards proteſted for non- 
payment, the defence ſet up was want of a proteſt for non- 
acceptance, and notice to the drawer : this was rebutted, by 
ſhewing that neither at the time or afterwards the drawees 
had any effefts of the drawers in their hands, Lord Kenyon 
ruled this to be a complete anſwer, and that, under thoſe 
circumſtances, a proteſt for non-acceptance and notice 
was unneceſſary; the plaintiff recovered, and on a mo- 


tion for a new trial it was refuſed, the direction being 


right, 


So though the drawer be entitled to notice, yet he may 
waive the want of it by a /ub/equent promiſe, as here, by 
ſaying © the bill muſt be paid.“ | 


2. Where a bil is la, and a new bill cannot be had 
from the drawer, a proteſt may be made, on a copy, parti- 
cularly where the refuſal of payment was not for want 
of the original bill, but merely for another cauſe; ſo that 
the party who was to pay did not inſiſt on the original 
bill's being delivered up. But if a bill is loſt, and the 
drawer can be reſorted to for a new bill, there a proteſt can- 
not be made on a copy, and by ſtat 9g & 10 FV. 3. c. 17. 
If any inland bill of exchange is loſt or miſcarries, with- 
cc. in the time limited for yours of the ſame, the drawer 


c ſhall give other bills of the ſame tenor and date, ſecu- 


„ rity being given to indemnity him if the firſt bill is 


&« found.“ 


3. By the cuſtom of merchants there are three days of 
grace allowed to bills of exchange, and the bill is not to be 
roteſted till thoſe three days are expired. Bur if the laſt 
is a Sunday or great holiday, the payee ought to demand 
the money on the ſecond day; and if not paid, proteſt the 
ſame day, or it is at his own peril, 


So in the caſe of promiſſary notes, there are three days of 

race allowed on them, for the ſtat. 3 & 4 Ann. 9. which 

pſt made them negotiable, put them in every reſpef on the 
ſame footing with bills of exchange. 


4. If a bill of exchange is accepted and the party dies, 
yet there muſt be a demand on the executors or adminiſ- 
trators; and if the bill is payable even before they can be 
appointed, yet ſhould a proteſt be made. 


5. If a bill is drawn on a perſon who lives in the coun- 
try, and he is not to be met with, upon which his friend 
accepts 


* 
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accepts it for his honour ; this acceptance ſhall bind the per- 
ſon ſo accepting to the payment of the money; but the 
bill ſhould be ned for want of acceptance by the 
original drawee, for as the drawee might have effects of 
the drawer in his hands, the drawer ought to have notice 
in order to ſecure chem. | 


6. If a bill be leſt with a merchant to accept, he to 
whom it is payable, in caſe it be loſt, is to requeſt the 
merchant to give him a note for payment of the money 
according to the time limited by the bill; otherwiſe there 


muſt be two proteſts, one for non-acceptance, the other 


for non-payment. 


7. The proteſt is made before a notary public in caſe of guher N. P. 


non-acceptance or non-payment; to his proteſt all foreign 
courts give credit, and the proteſt is evidence that the bill 


is not paid. But in Enzland the bill itielf muſt be thewn 


as well as the proteſt, becauſe the whole declaration muſt 
be proved: and when a bill is returned proteſted, the 
drawer of the bill is obliged to aniwer the money and 
damages, or to give ſecurity to aniwer the ſame beyond 
ſea, within double the time the firſt bill had to run. But 
in Melly 283, it is ſaid, he ſhall only have as much time 
as the firſt bill had to run. 


8. The ſtat. 9 & 10 //. 3. 17. by which proteſts of 
bills of inland exchange were firſt given, mentions bills 
payable ſo many days a/ter dutr, it therefore does not 
extend to bills payable after /iz/t. Therefore where an 
inland bill of exchange was ſo drawn, and not be- 
ing paid when demanded, a tum of two ſhillings and 
ſixpence was demanded for noting it, it was adjudged that 
no ſuch charge was demandable againſt the acceptor, 


Having thus far confidered the nature and negoti- 
ability ot bills of exchange, we fhall conclude with the 
caſes on the head. 


5. Of the Nature of Payments by Bills of Exchange 


or Pronuttory Notes. 


Payment by bill of exchange was formerly deemed to 
be no diſcharge for a precedent debt, unleſs there was an 
expreſs agreement that it ſhould be io: as to inland bills, 
it is now enacted by ſtat. 3 & 4 Ann. c. 9. /. 7. that © if 
«any perion accept ſuch a bill of exchange for and in 
« ſatisfaction of a debt, the ſame ſhall be eſteemed a full 
4 and ſufficient diicharge, if the per ſen accepting ſuch bill for 
„is debt, does not take his due courſe by endeaveuring to get the 
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& ſame accepted and paid, and make his proteſt for non-payment 


© or non-acceptance.” 


But if the holder of the bill of exchange or promiſſory 
note does ufe due diligence to get payment of the bill or 
note, and follows the direction of the ſtatute; if the bill 
or note is not paid, he does not ſuſtain the loſs. The 
caſes therefore upon this head turn upon the queſtion, 
What ſhall be deemed due diligence to get the money from 
the acceptor of a bill or maker of the note? (for the law as 
to theſe in reſpect to laches is the ſame) and it goes on 
this principle, that by keeping poſſeſſion of the bill or 
note after it becomes due, without getting the money 
from the acceptor or perſon who is firſt liable to the 


E it is giving an implied credit to ſuch perſon, and 


y not giving notice (in caſe of his failure) preventing the 
indorſer or perſon who paid away the note from getting 
the money, or otherwiſe ſecuring himſelf, 


i. As in the caſe of Promiſſory Notes. 


The plaintiff in this caſe ſold goods to the defendant, 
who paid him with a promiſſory note of As: the plaintiff 
demanded the money from A. but gave him time repeatedly 
till 4. failed, It was adjudged that the loſs ſhould fall 
upon the plaintiff, who by ſo giving credit had diſcharged 
the defendant. | 


So where the indorſee of a promiſſory note received part 
of the money from the drawer of the note, it was held to be a 
taking upon himſelf to give the whole credit to the drawer 
of the note, and abſolutely to diſcharge the indorſer. 


2. In the caſe of Bills of Exchange. 


In an action on an inland bill of exchange by the indor- 
ſee againſt the drawer, 1t appeared that the bill was due 
the 14th of May; but that upon a promiſe of payment, 
the in lor ſce gave the acceptor time till the 20th of May, and /o on 
at different times till the 7th of Junc, when the acceptor fail- 
cd: and there being no notice to the drawer, the loſs was 


adjudged to be againſt the indorſee. 


TI ſhall now conſider the particular caſes in which the 


holder of the bill ſhall be charged with the loſs, by _ 
0 


ASSUMPSIT. 


of his neglect, or be exempt from it from having uſed a 
due degree of diligence, 


1. © Where a bill of exchange is drawn on any perſon, 
te jt is preſumed that the drawee has effects of the draw- 
«ers in his hands to the amount of the bill; if he there- 
c fore refuſes to accept it, notice muſt be given to the drawer, in 
& order that he may take ſteps for his own ſecurity ; and if 
“ ſuch notice is not given, and the drawee Nils. the 
« payee or holder of the bill myſt ſtand at the loſs. So in 
& the caſe of indorſed bills, like notice muſt be given to the 
&« indorſer of the drawee's refuſal to accept the bill; be- 
« cauſe that may deprive the indorſer of the means of 
« getting the money from the drawer, or from the prior 
6 indorſers.“ | 


For where the defendants who were payees of a bill of 
exchange, indorſed it over to the plaintiff before it had 
been accepted, and on being tendered for acceptance by 
the plaintiff, the drawee refuted to accept it; the plaintiff 
gave no notice of this for three weeks to the defendants; andat the 
end of three weeks the drawer failed : the lots was adjudg- 
ed to fall on the plaintiff, for as the drawer was liable to 
the defendants, who were payces, and he continued ſol- 
vent for three wecks; if the plaintiff kad given notice, 
the defendants might have obtained the money from the 
drawer, and therefore the plaintiff thould ſuffer for his 
own neglect and laches, 


But where it appears that there were no effects of the dratu- 
er's in the drawee's hands, ſo that no poſſible loſs could ac- 
crue to the drawer from want of notice, as if drawn frau- 
dulently for a blind or delay, where the parties have no 
dealings, there the payee or 1ndorice ſhall not ſtand at the 
loſs of the amount of the bill from not having given no- 
tice; for there the foundation of the rule fails (vie this 
caſe plen. chapt. of trover, & ante 51) and this deciſion has 
fince been often recognized, 


« And though in ſuch cafe the indorſer makes a pro- 
C poſal or promile to pay, if made under ignorance of the huld- 
& er's laches, it ſhall not operate to charge him.“ 


For where this ation was brought by the indorſee 
againſt the indorſer, and the circumſtances were that a 
bill of exchange was on the 4th of November, 1786, drawn 
by one Lutwich, on Jobn Rutter, in favour of the defend- 
ant, at fixty-five days after date, the defendant indorſed 


it to the plaintiff, who * it to Rutter for acceptance on 8 
4 ih 


FI. Hurſt 


& alt. 


5 Burr. 2670. 


Bickerſdike v. 


Bollmann. 


1 Term Rep. 


405. 
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Chamberlyn v. 
De la Rive. 
2 Will. 383. 


* ASSUMPSIT. 


Vt of November, when it was refuſed, the plaintiffs never 


gave any notice of the refuſal, till the fixth of January, 
when by letter, the plaintiff informed the defendant mere- 
ly of the return of the bill, but no circumſtance of the tender 
and refuſal by Rutter : the bill expired on the 11th, and the 
next IE defendant made a propeſal to pay the bill by in/tall- 
ments; Heath Fuſtice, before whom the cauſe was tried, 
was of opinion, That this propoſal being made under 
ignorance of the circumſtances of the caſe, that the de- 
fendant was diſcharged by the laches of the plaintiff, On 
a motion for a new trial, the court held, 1ſt, The judge's 
directions to be right: 2dly, Evidence being offered in 
order to obviate the neceſſity of notice, that Rutter was 
inſolvent, and ſo the drawer could receive no injury from 
want of notice; the court held, that had the action been 
againſt the drawer, that that might be material, but could 
not be ſo when againſt the indorſer. 


4 And on the ſame principle, where payment is 
& made by any draft on a third perſon, it ought to be im- 
« mediately tendered for acceptance or payment; for though the 
« drawee may be ſolvent when the draft is drawn, if it is 
« kept long untendered for acceptance, he may become 
cc inſolvent,” 


Therefore, where the defendant being indebted to the 
plaintiff, paid him by a — on one Heddy, pa able a 
few days after date, and the plaintiff held the bil for four 
months, without applying for payment. Heddy afterwards 
became inſolvent. It was adjudged that the loſs ſhould 
fall on the plaintiff for his negle&, 


2. Where bills have been accepted and paid away, or 


cc promiſfory notes paſſed in like manner, the law is the 


&« ſame.” 


« The acceptor of a bill of exchange being at all times 
& Jjable (ante 46.) no queſtion can ever ariſe on the cir- 
% cumſtance of loſs, except in the caſe of his inſolvency, 
“So in the caſe of promiſſory notes, the only queſtion 
ce that can ariſe there, is, when the maker becomes inſol- 
6 vent,” 


How far the parties are liable or diſcharged, it has been 
decided. | 


1. Every payee or indorſee ſhould apply for pay- 
ment of an accepted bill as ſoon as it is due, or in caſe of 
6 a loſs he muſt ſuſtain it; for by holding it beyond the 
time, when it is payable, it is giving a new credit to the 
* acceptor or maker of the note. 


The 


ASSUMP SIT. 


* 
The bill in queſtion was at fix days fight, accepted the cj v.* 


8th of February, and by the three days of grace was pay- Sam er. 


able the 19th, which was on a Saturday; the bill was not 
then tendered, and the acceptor ſtopped the Tueſday fol- 
lowing : it was adjudged that the drawer was diſcharged 
at the end of the three days of grace, 


For if the bill is kept for a long time it ſhall be preſum- 
ed to be paid, becauſe there is a truſt between the parties, 
and it may be prejudicial to commerce if a bill may riſe 
up to charge the drawer at any diſtance of time, when in 


the mean time all reckonings and accounts are adjuſted 
between him and the drawee. 


& So in the caſe of promiſſory notes, the maker of the 


*« note ſhould be applied to for payment when it becomes due, or 
& the holder, in caſe of a loſs, mit ſuffer it.” 


For where the third indorſee of a promiſſory note kept 
it for two months without receiving the money from the 
maker: in an action againſt the firſt indorſee without no- 
tice, the —— was nonſuited for his neglect, in not 


getting e money from the maker of the note when it 
came due. 


2, © But circumſtances may occur in which the note 
& or bill may be held beyond the time it becomes pay- 
& able, and yet the holder not be charged in caſe of a lots. 
& For the mere holding beyond the time, ſeems net of itſelf 


to amount to a charge againſt the holders, but may be 
s explained by circumſtances,” 


As where the defendant having a promiſſory note pay- 
able to him or order, two months after date, of one Smith, 
indorſed it to the plaintiff, who ſent his ſervant for the 


2 Stra. 829. 


+ 
Allen v. 
Dock wra. 
Salk. 127. 


Pepys v. Sir 
John Lambert. 
1 Stra. 707. 


Anſon v. 
Bailey. 
Mich. 1748. 


money to Smith; Smith ſaid, that the defendant had pro- Baan 


miſed not to indorſe it without firſt acquainting him; 
and that he was not then ready, but would pay it in a few 
days, and ſo put it off from time to time: after three 
weeks elapſed, the plaintiff wrote to the defendant, not 
having ſooner learned his addreſs (though it was proved 
that he had ſooner enquired after it) the circumſtances 
above. Then Smith failed : the plaintiff wrote again 
and the defendant anſwered, that when he came to town he 
would put ail matters to rights, Upon this evidence the jury 
oh a verdict for the plaintiff, though it was proved that 


mith continued ſolvent for above three weeks, and paid 
_ upwards of 10014. in that time, 


It does not appear upon what ground this verdi& 
« was given, whether on the ground of due diligence 
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Whitaker V. 
Morris. 


Worceſt. Lent. 


Aff. 1756. 
MSS, © 


Per Cur. 
x Term Rep, 


169. 


Goodman v. 
Shipway. 
Mich. 11G. 2. 


Appleton v. 
Sweet>pple. 
Mich. 23G. 3. 
B. R. MSS. 


ASSUMPSIT. 


te having been uſed, or on the ground of the new promiſe, 
„and it thould rather ſeem to be the latter.“ 


For where the plaintiff received a note of one Tardig, 
payable to the defendant. When 1t was due the plaintiff ſent 
the note to demand the money, but not finding Yardley, 
he kept the note for ſeventeen or eighteen days, during 
which time it was proved, that he uſed due diligence to 
find him: he then wrote to his agent to inform the de- 
fendant, who returned no anſwer, About ten days after, 


the agent went to the defendant, who ps wif, Da the 


receipt of the letter; and ſaid, the reaſon why he had not 
ſent an anſwer was, that Tardky had promited to order 
payment in Landon, and as it was not paid, that he would 
certainly Pay it the day after. The defendant's witneſſes 
proved, that Yardley was ſolvent when the note became 
due, and for ſome time after; but was then inſolvent, 
Per Wilmot, Juſtice. Holding the note for ſo long a time 
was unreaſonable, and would have diſcharged the defend- 
ant, if when he received the firſt notice he had diſclaim- 
ed the having any thing to do with it; but by his conduct 
he has waived the negleR, and acquitted the plaintiff: how- 

ever, he left it to the jury, who Joan for the defendant, 


3. And what ſhall be deemed reaſonable notice of 
© non-payment is matter of law, not of fat: and there- 
fore the courts controul queſtions on that head in going 
ce to the jury.“ 


Therefore where the plaintiff kept bankers bills in his 
poſſeſſion from April to A and the banker having fail- 
ed, he brought his action againſt the perſon who had paid 
them to him, and had a verdict, The court granted a 


new trial, 


So where the caſe was, that the plaintiff received from 
the defendant a banker's note, at one o'clock in the day, 
but did not call for payment the whole of that day, andin 
the evening of it the banker failed; a verdi& was found 
for the defendant, on the ground that it was the cuſtom of 
the city that bankers notes ſhould be brought for pay- 


ment the day they are received: but on a motion for a 


new trial, it appearing that there were many exceptions 
to this cuſtom (as in the caſe of factors at Bear-key, the 
ſaleſmen at Smithfield, and others) the court held the cuſ- 
tom was not ſufficiently proved ; and even if the decifion 
had been on that ground, it muſt appear that the cuſtom 
was reaſonable, or the court would controul it; and there- 
fore granted a new trial, 


66 fe) 


« So in the caſe of promiſſory notes, the law is the 
* fame.” 5 | 


For where on the 21ſt of Auguſt the note in P was 
made hy one Donaldſon for 351. payable fix weeks after 
date to the defendant Brown, and by him indorſed to the 
plaintiff, on the 5th of Oclober the note became due, allow- 
ing the three days of grace; on which day one Howell, the 
plaintifPs clerk, went to demand the money from Donald 
fon not finding him at home, he left word that the note 
was due, and deſired he would ſend and take it up. On the 
6th, Houel called again upon Donaldſon, who promiſed to 
take it up that day, within banking hours: on that day the 
note was not taken up; and on the 5th, Howell again 
called on Donaldſon, and not finding him at home, he then 
ſent it te Brown for payment, who refuſed, ſaying, the plain- 
tiff had made it his own. It was proved by Donaldſon 
at the trial, that on Hotel's leaving him on the 6th, that be 
went to Brown's houſe, and he not being at home, left word with 
his wife that be could not pay it, and defired Brown 10 take it up. 
It was contended, that to this that Donaldſon was to be 
conſidered as agent for the holder, and that this was notice 
to Brown, On a motion for a new trial (the jury _— 
found for the plaintiff) it was reſolved, 1. That the plainti 
by giving time ſo often to the maker of the note, had diſ- 
charged the indorſee (the defencant) : 2. That the notice 
here given was not regular, for it /hould have been given by 
the Holder of the note, not as here by the maker. 


4. But where the holder of the bill has uſed due di- 
C ligence, on that ground he ſhall be diſcharged from any 


« lots.” 


The note in this caſe, which was a banker's, was paid to 
the plaintiff after dinner, who /ent it next morning at nine for 
payment, when the banker had ſtopped : it was ruled that 
there was no laches in the plaintiff fo as to fix the loſs on 
him; and that in all thoſe caſes there muſt be a reafon- 
able time allowed, conſiſtent with the nature of circulat- 
ing paper credit, 


So where the defendants made a payment to the plain- 
tiffs, with two bankers notes at two o'clock in the after- 
noon, at nine the next morning they were ſent for pay- 
ment, when the bankers had failed; it was adjudged that 
the loſs ſhould fall on the defendants, the plaintiffs having 
been guilty of no laches, 


& ]n theſe queſtions the uſage and cuſtom of buſineſs 
“e is the ſtandard to decide them, if fuch is reaſonable,” 


For 


Tindal v. 
Brown. 

1 Term Rep, 
167. 


Fletcher V. 
Sandys 


2 Stra. 1248. 


Moore v. 
Warren 
Holme v. 
Barry. 

1 Stra. 415. 


Welſord v. 
Haukin. 

G. Hall Sitt. HiL 
1733. M58. 


Hayward v. 
Bank of Engl. 
I Stra. 5 50. 


ASSUMP STT. 


For where it was proved to be the uſage of the Sword- 
Blade Company, that when they received hankers notes 
to ſend them next morning for caſh to the bankers, which 
caſh was made up in bags, and called for by the clerk in 
the evening: payment was made to them bo the defend- 
ant at three o' clock in the afternoon of two notes; next 
morning they were ſent to the Bank, left there (as 
above) and the Bank ſtopped payment juſt before the 
clerk called in the evening, It was adjudged that the 
loſs muſt fall on the defendant, though the money might 
have been received in the morning; for the company had 
only acted according to uſage, 


So where the action was by the Commiſſioners of Ex- 
ciſe againſt the defendant, as drawer of a bill of exchange 
in their favour on one ſon, and ſpecifying in the bill 
that it was for king's money ; when the bill became due, 
the clerk to the commiſhoners carried it to {ſon for pay- 
ment: but his clerk ſaid he was gone out, and had left no 
orders about the bill, and that therefore they muſt take 
the /ix days. This was explained thus: That wherever a bill 
is drawn payable to the Exciſe, they uſually allow fix days 


beyond the three days of grace, if required, by the accep- 


tor, on payment of one ſhilling to the clerk at the ſix days 
end for his trouble; that this was never refuſed, and was 
well known to be the cuſtom; and one witneſs ſwore, that 
he had heard the defendant mention it, but that he had al- 
ways conſide red it as an indulgence rather than as a right: 
the note, including the three days of grace, was payable 
the 24th; no notice was given to tne defendant (the 
drawer) till the zoth; and on the 24th Wilſon had ab- 
ſconded. The defendant refuſed to pay, on the rome 
that notice was not given to him in due time, But per 
Lord Mansfield, It is not in the power of any particular 
officer, by particular indulgence in any caſe, to charge a 
drawer of a bill; but this is a general cuſtom, and in- 
grafted on ſuch bills, and being known univerſally, muſt 


bind the parties, | 


« But where there is no ſuch uſage to warrant it, the 
« law 1s, as before laid down, that the holder ſhould apply 
% for payment when the bill or note 1s due: and any time 
given beyond it is at his own peril,” 


Therefore where the plaintiff who kept caſn with the 
Bank, on Saturday left a note there for 50/. on Cox and 
Cleeve, on Monday they gave it to the runner, who left it 
at the ſhop of Cox and Cleeve in the morning, who cancel- 
led it. When the clerk called in the afternoon, Cox and 
Clerve had ſtopped payment: upon which he took a new 


note of the ſame tenor and date, from Cox and Cleve, 
King, 


ASSUMP STT. | 
King Cb. Fuft. directed the jury, that it would be dan- 


gerous to ſuffer perſons to deal with notes in this manner; 
and that they ſhould find for the plaintiff; which they did 
accordingly, 


5. „But in caſes in which the loſs ſhall fall on the 
cc holder of the note, a diſtinction is to be obſerved in the 


cc caſes of notes payable to the bearer, when paſſed with or 


« without indorſement.“ 


If a note payable to bearer (ſuppoſing it has ſome time 
to run) be diſcounted without indorſement of the perſon 
who held it, he who ſo diſcounts it, takes it with all 
riſques: for it is ſelling the bill like ſelling of tallies: but 
if the bill has been palfed in payment of a debt antece- 
dently due, or for money lent on the ſame bill, then is the 
perſon paying it liable to all riſques. But if the perion 
who gets the bill diſcountcd, indorſes it, then may the in- 
dorſee have a remedy on the indorſement, if he demands 
the money in convenient time. This was the doctrine of 
Lord Holt; but the jury found a verdict otherwiſe. 


But in the caſe of a bill payable to order, though the party 
has not put his name on the back of it, yet if the money 
has come to his uſe, the perion who diſcounted it may 
nevertheleſs recover it back in an actiona gainſt him for 
money had and received, unleſs he expreſs/y refuſed to in- 
dorſe the bill when it was diſcounted, 


Before we conclude this head of bills of exchange, it 
may be proper to conſider notes or bills as joint or ſe- 
veral, | | 


1. If a note is joint and ſeveral, the action may be brought 
againſt both, or againſt either, If the plaintiff declares 
againſt both, he muſt declare that rhe > Þ 4.9. promited 
to pay jointly and ſeverally: but if againſt one only, he 
muſt declare generally that the defendant promiſed to pay, 
and the note by two will be good evidence : for he that 
_ in the disjunctive ſpeaks true, if either member of 

e disjunctive be verified. 


2. If the note had been a joint one, and the defendant 
had been ſued as if ſeveral, the defendant could only have 
pleaded that matter in abatement, and not taken advantage of 
It 1n error, 


5. The next claſsof Expreſs Contracts upon which this 
action is founded which I ſhall conſider, is that of 


POL I- 


Fenn v. Harri- 
ſon. 
aiitc 35 


Fu ler v. Male 
lifey. 

1 Stra. 76. 
Rees v Abbot, 
Cowp. 833. 
Ovington v. 
Neale, 


2 Stra. 819. 
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Grant v. Par- 
kinſon. 
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Park. Inſur· 305. 


1 ASSUMPSIT, 


POLICIES OF INSURANCE, 


Under this head I ſhall conſider, 1. What policies are 
» 2, What ſhall avoid a policy. 3. The con- 
ructions on policies. 4. Of total, partial, and average 


loſſes. 5. Of barratry, 6. Of apportionment of the 


premium. 


1. What Policies are good. 
1. It is enacted by ſtat. 19 G. 2. c. 37, © That all in- 


cc ſurances, intereſt or no intereſt, or without further 
ce proof of intereſt than the policy itſelf ; all gaming or 
« wagering policies, or wherein the inſurer ſhall have no 
« benefit of ſalvage, are void (except in the caſe of pri- 
c yateers, or ſhips in the Spaniſh or Pcrtugal trade): and 
&« no re-aſſurance ſhall be lawful, except the former in- 
c ſurer is inſolvent, a bankrupt, or dead.“ 


The object of this ſtatute was to confine policies of in- 
ſurance to caſes only where the parties inſuring had a 
property or intereſt in the thing inſured. 


Under it, therefore, it has been decided, 


1.“ A certain interefl, though not actually veſted in 
ce poſſeſſion, ſeems an intereſt inſurable under the ſta- 
© tute,” 


It was therefore adjudged in this caſe, that though the 
property of all prizes and enemies goods, captured by the 
king's land and ſea-forces, is in the king, until condem- 
nation in the Court of Admiralty; yet that the officers 
and men had an inſurable property in things captured, by 
virtue of the prize act and royal proclamation, declaring 


the ſhares and proportions to the captors. 


In the caſe of a valued policy, the inſured is bound to 
prove ſome intereſt ; but it is not neceſſary to go into proof 
of the whole value: but ſuch policy ſhall not be made a cover 
fora wager, as to cover an inſurance for 2000 J. by prov- 
ing to the value of a cable on board; and an uncertain in- 
tereſt as the profits of a voyage may be inſured ; and an agree- 
ment, that in caſe of a loſs, that the profits ſhould be va- 
Jued at a certain ſum, as 1000 J. ex gr. without any other 
voucher than the policy, ſhall be held good, 


2, In order to make a policy void on the ground of 
« want of intereſt, the party muſt have parted with al 
« his 
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de his intereſt in that which is the object of the inſur- 
& ance,” 


For in this caſe it was adjudged, That if the ſhipper of 
goods abroad indorſes over to another the bills of lading, he 
thereby transfers the whole property in the goods to the 
indorſee, and he has no inſurable intereſt therein: but if 
it appears that there was any agreement between the in- 
dorſer and indorſee, that ſuch property was not meant to be 
given at the time, as if it was only to ſecure to the indor- 
ſee the net proceeds; or that the indorſer in caſe of a loſs, 
was to pay the ſum for which the goods were aſſigned, 
he there has an inſurable intereſt, 


3. Policies upon foreign ſhips are not within the ſtatute, on 
account of the difficulty of bringing witneſſes from abroad 
to prove the property. Therefore in inſurances on fo- 
reign ſhips, the policy is proof of intereſt ſufficient; and in 
the caſe of a judgment by default, the plaintiff need only 
prove the ſubſcription to the policy by the defendant, 


4. The object of the inſurance ſhould be real pro- 
ce perty, and not be made to cover a contingent intereſt or 
« advantage.” 


As where the plaintiff gave to the defendant 207, on an 
agreement, that if a certain India ſhip reached China that 
ſeaſon, the plaintiff was to receive nothing: but if the 
ſhip loſt her paſſage that ſeaſon, the defendant was to pay 
to the plaintiff 1000/7, on the ſhip's arrival in the river 
Thames. The ſhip loſt her patlage, and the plaintiff 
brought his action for the money; but it appearing that 
he had none or little intereſt on board, it was held to be 
clearly a wagering policy, and void under the ſtatute. 


5. © The property required by the ſtatute to be in the 
c 1nfured, muſt be ſuch as may legal y be exported and imported: 
« for the policy ſhall never be allowed to cover an ille— 
« gal adventure. | 


Therefore, where the policy was on a neutral veſſel, the 
Bella Fuditta, a Venetian ſhip, from London to the Grenades, 
with liberty to touch at Cort and Madeira for a lading : the 
ſhip ſailed for Cort, where ſhe took in a lading of provifi- 
ons, the property of ſubjects of the king of France, At the 
time of her taking in the lading of proviſions, an embargo 
was ſub/eling in the port of Cork, laid on all manner of pro- 
viſions ; notwithſtanding which ſhe failed with clearaaces 
fox a neutral port, but in fact for an enemy's, It was ad- 
judged that this voyage, being in breach of the embargo, 
Was 


Thelluſſon v. 
Fletcher. 
Doug l. 301. 


Kent v. Bird. 
Cowp. 583. 


D-elmada v. 
Mott eaux. 

M. 25. Geo. 3. 
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was a criminal act; and fo being illegal, the plaintiff 


could not recover. 


% 5 So where it was made on goods from London to New York, 
which were probibited to be landed there by ſtatute, and 


the ſhip was captured: the inſurer was held to be diſ- 
charged as to them, though the clearances from the port 
of London were for another port (Halifax) to which the 


goods might legally have been exported, 


6. The party making the infurance, ſhould i»/ure his 
inter et in direct terms ; that is, the intereſt ſhould appear 
© onthe face of the policy : for the court are bound to 
look to the inſtrument, and decide upon that. 


Therefore where the plaintiffs were proprietors of the car- 
go of the ſhip Emanuel, bound from Falmouth to Marſeilles, 
but not of the ſhip itſelf : in a former voyage ſhe had been 
captured, and brought into Falmouth by a privateer. In 
the ſuits in the Admiralty Court a conſiderable ſum had 
been expended ; which ſentence having been in favour of 
the plaintiff, the expences were ordered by the court to be 
a charge on the cargo. Theſe expences were paid, and it 
was the intention of the plaintiffs to have covered them b 
the policy in queſtion : the policy was accordingly made 
on the goods, but there was on the back of the policy this 
memorandum : * This inſurance is declared to be on 
money expended for reclaiming the ſhip and cargo, 
valued at the ſum which ſhall be declared hereafter, the 
loſs to be paid in caſe the ſhip does not arrive at Mar- 


feilles, and without further proof of intereſt than this 


licy, warranted free from average, and without bene- 
fit of ſalvage.” A loſs having happened, it was decided 
that the plaintiff having infured the event of the ſhip's 
arrival in which he had no intereſt, not the goods on which 
he had expended the money, that it was a wagering policy, 
and that he could not recover, though the intention 


might be to inſure a real intereſt, 


But in this caſe an inſurance by the governor of Fort 
Marlborough in the Eaſt Indies was held good: for though 
called a Fort, it is not merely a place of defence, but rather 
a place for merchandize, 


7. By ſtat. 14 G. 3. c. 48. © All inſurances wpon lives 
& or other events, without intereſt in the parties, are declar- 
« ed to be null and void.“ 


Upon this ſtatute a policy on the ſex of a perſon was held 
to be void. 


ASSUMPSIT; 


8. By c. 5. of ſtat. 19 C. 2. / 37. it is declared, « That 


4 


© all money to be lent on bottomry or at reſpondentia on 
& ſhips trading to India, ſhall be lent only on the ſhip or 
© on the feds on board ſuch ſhip, and ſhall be fo ex- 
te preſſed in the condition of the bond: and the benefit of 


« ſalvage ſhall only be allowed to the lender of the money, 


ce his agents, or aſhgns, who alone ſhall have a right to in- 
« ſure the money ſo lent; and the borrower ſhall in caſe 
* of a loſs, recover no more than the ſurplus of his pro- 
ct perty, above the reſpondentia or bottomry bond: and in 
© caſe it ſhall appear that the value of the ſhare in the 
&« ſhip and effects doth not amount to the ſum borrowed, 
© the borrower ſhall be reſponſible to the lender for the 
ce . with intereſt for the ſame and for the aſſur- 
on — and other charges, notwithſtandipg the ſhip be 
« loſt. 


Under this clauſe of the ſtatute, it has been held, that 
if the lender of the money on bottomry, or at reſpondentia, 
inſures it, it muſt be ſpecified in the policy that it is 
bottomry or reſpondentia that is ſo aſſured, or he cannot 
recover. 


1 


But however, where the policy was on the goed, /pecte, 
and effetts of the plaintiff, who was alſo captain on board 
the ſhip, and under thoſe words he claimed money ex- 
pended by him for the uſe of the ſhip in the courſe of the 
voyage, and for which he claimed reſpondentia intereſt, 
Lord Mansfield ruled, that under thoſe words the plaintiff 
might recover, it being proved that the uſage was to inſure 


fuch intereſt by that mode, 


9. By ſtat. 19 G. 2. 37 /. 4. it is further enacted, 
t That it ſhall not be lawful to make a xe · aſſurance, unleſs 
te the inſurer ſhall die, become a bankrupt, or be inſolvent; 
© in any of which caſes the inſurer ſhould remain, his exe- 
& cutors or adminiſtrators may re-aſſure to the amount 
tc that the firſt inſurance was made; but it muſt be expreſ- 
« ſed in the policy to be a re-aſſurance,” 


Double inſurance differs from a re- aſſurance, that it is 
made by the inſured, being two policies on the ſame 


goods, &c. 


In the caſe of a double inſurance, the inſured may 
ſue on which policy he pleaſes, but he ſhall recover on 
one only; and on that policy on which he elects to ſue, he 
ſhall recover the whole loſs, and then the inſurers on that 
policy may recover a proportionable part from the in- 
ſurers whoſe names are on the ſecond policy, 


F And 
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Andre v. And under this clauſe of the act, every re- aſſurance in 

DIE: 5; this country, whether of foreign or Erit//þ ſhips, whether 

Ker. 15e by a foreigner or by a Hritiſh ſubject, is void, unleſs the 
firſt aſſurer becomes a bankrupt, inſolvent, or die, 


10. A further regulation with regard to policies of in- 
ſurance is now made by ſtat, 25 G. 3. c. 44. which enacts, 
„That no policy ſhall be made upon ſhips, goods, or 
% merchandize, without inſerting therein the chriſtian and 
c ſurname of the perſon intereſted therein, if they reſide in 
England, or the names of their reſpective agents, who 
« ſhall effect the ſame: and if the policy be made for any 
« perſon not refiding in this kingdom, without inferting 
« therein the name of the agents of ſuch perſon to whom 
« ſuch goods, merchandize, &c. did belong, or the policy 
& ſhall be null and void.” 


Pray v. Edie, Under the ſtatute it has been reſolved, that where the 
1 T. Rer. 313. inſurance is made for a perſon not refident in the king- 
dom, the name of the agent muſt be inſerted in the policy 
as agent to ſuch perſon, or the policy is void. For the 
object of the act being to aſcertain who was the perſon 
for whoſe uſe the policy was made, that would not be 
done unleſs the name of the perſon who effected the policy 


was inſerted as agent. | 


« As by the ſtatute, property is required in the inſured 
& when the policy is made, ſo it ſeems that it muſt ſub- 
ce fiſt in the perſon at the time the loſs happens, or in ſome 
& one poſſeſſed of the ſame intereſt,” | 
Sadlers Company For where the leſſee for years inſured an houſe for a time 
* longer than his term: the term expired, and the houſe 
; was afterward burned before the time inſured for expired, 
after which the leſſee aſſigned the policy to the landlord : 
it was adjudged, that the leſſee could not aſſign the policy 
to the leſſor, ſo as to enable him to ſue on it: for the in- 
ſurance is an indemnification of the perſon inſuring, and 
if his intereſt 1s gone when the loſs happens, the policy 


is void and at an end, E 


Molloy de jur. 12. The deſtination of a ſhip muſt always be expreſſed 
Mar, & Nav. in the body of the policy when the inſurance is made: 


257. and therefore a policy on a ſhip from London to 
leaving a blank for the place of deſtination, is void. 


Lowry v. Bour- And note, That tho' in the caſe of gamingor wagering po- 


cies, | licies the inſured cannot recover, yet if ſuch a policy is un- 
48 45! derwritten by an inſurer and the premium paid, the inſured 
Fletcher. cannot recover back the premium ſo paid, on the ground that 


3 F. Rep- 66. it was paid without conſideration, becauſe that in caſe of 
F. a loſs, 
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à loſs, the inſurers would not be chargeable ; for in pari de- 
licto potior eft conditio defendentis. 


2. What ſhall avoid a Policy. 


This is either, 1ſt, By matter previous to the making of 
the policy, or, 2dly,. By matter ſubſequent, 


1ſt, By matter previous to the making of the policy. 


As 1ſt, By a falſe repreſentation, 2dly. By afalſe war- 
ranty. 3dly, By a concealment of circumſtances, 


« As to the iſt. It is a general rule, that a falſe repre- 
« ſentation of any matter, before the policy has been 


&« ſigned, ſhall avoid it as againſt the inſurer, on the 
cc ground of fraud,” 


As where the broker in procuring an inſurance on a 
ſhip from New York to Philadelphia ſtated, “that ſhe had 
been ſeen in the Delaware on the 11th of December,” where- 
as in fact, ſhe was loſt on the gth of December. It was 
held that this miſrepreſentation avoided the policy; for the 
repreſentation ſhould be true as to all the inſured knows; 
and if he repreſents facts to the underwriter without 


knowing the truth, he takes the riſque upon himſelf, 
«© But the repreſentation muſt be a pgtive afſer tien.“ 


For where the broker only ſtated, “ that the ſhip was 
expecĩed to fail in November or December,” though in fact 
ſhe had failed before; yet was the policy held to ſtand 
good: for it was only ſtated as an expefation, and the 
underwriter did not inquire into the ground of expec- 
tation, 


Note, It was held in this caſe, that a repreſentation to 


the firſt underwriter on any policy, thould extend to all the 
others whoſe names are on it. | 


Therefore, where an underwriter put his name firſt on 
a policy as a decoy to induce others to ſign, and on a pro- 
miſe that he ſhould not be ſued: this was held to be a 
fraudulent repreſentation, and to avoid the policy, But 
that the inſurer ſhould return the premium, 


2. © But in order to avoid a policy in conſequence of 
& miſrepreſentation, the repreſentation muſt be material, 
«and at the ſame time be fa/e; for though the repreſenta- 
te tion be not ſtrictly true, yet if it is more bencticial to 
« the underwriters, the policy ſhall be good.” 
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Pawſon v. Por where the inſtructions to inſure ſhewn to the under 
Watſon. writers, ſtated the ſhip to carry twelve guns and twenty 


Coup. 283. men,” and in fact ſhe failed with a greater force, the 
pouey was held to be good, the repreſentation being ſub- 
antially performed, and in favour of the inſurer, 


« And the conſtruction of the repreſentation ſhall be 
te taken according to the import of the words, as uſed at 
4 ſea or common acceptation.” 


Bean v. Stupart. Therefore where the ſhip was warranted to be manned 
Doug. 11. with thirty ſeamen, this was held to include the ordinary 
crew, as officers, boys, c. who are deemed to be ſeamen 
at the Cu/tombouſe, Greenwich Hoſpital, and in the diſtri- 


bution of prizes. 


Per Lord Manſ= 2. © Such is the caſe of a repreſentation as affecting the 
_ 3 ic validity of a policy, but the cafe of a warranty is ſtill 
hel ce ſtronger, as it makes part of the policy itſelf; it muſt be 
« ftritly and literally performed, and nothing tantamount 

will do.“ 


As to which it has been ſettled, 


8 v. 1. That to make a warranty it muſt be inſerted in the 
Sa. of 5 policy: if it is on a diſtinct piece of paper, or wafered to 
Kenyon & Aſh. the policy, or made verbally, it is but a repreſentation : 


ton v. Berthoo, but it may be inſerted in the margin of the policy, and it 


| 966-4 ous then ſhall be deemed a warranty; ſo where it was wrote 
tranſverſely on the margin of the policy, 1t was held to be 
a warranty. 

De Hako v. So in this caſe, which was a policy on the ſhip Juno, 

Hartley. from Liverpool to Africa, in the margin was this memoran- 

3 Term Rep. dum, © Failed from Liverpool, with fourteen ſiæ pounders, ſwivels, 

343. ſmall arms, and fifty hands, or upwards,” The ſhip tailed 


from Liverpool, with only forty-ſix hands on board; but 
in fix hours after her failing, arrived at Beaumaris in 
Wales, where ſhe took in fix hands more, which con- 
tinued with her during the voyage; and it was further 
found that the veſſel, until and when ſhe took in the fix 
hands, was equally ſafe as after, It was nevertheleſs de- 
cided, That this was a warranty, which warranty muſt 
be ſtrictly and literally complicd with, and that therefore 
the policy was void, | 


2. The warranty is only of the circumſtances ſtated 

at the time of underwriting the policy, that they are then 

a” « true; and if ſo, the inturers are liable for all future 
« ritques.” 


The 
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The inſurance was made on a Dutch wy * from Eden v. Packt- 
Lorient to Rotterdam, warranted a neutral ſhip and = 
q Dougl. 705. 
neutral property; this was the caſe when made, and when 
the ſhip ſailed, viz. onthe 11th of December 1780; during her 
voyage War was declared againſt the Dutch, the power to 
whom ſhe belonged, viz. on the 2oth of December, where- 
by ſhe ceaſed to be neutral. She was captured on the 
25th of December, and the underwriters inſiſted that the 
warranty was to extend to the whole of the voyage: but 
it was held, that the warranty only extended to the time 
when the policy was made and when the riſque commenc- 
ed, and ſo that the inſurer was liable, 


But where the plaintiff infured a ſhip and cargo war- Woolmer v. 
ranted to be neutral property, it was proved that the * i 
ſhip and property was not neutral when the policy 1 Black. 25 


was made, It was adjudged, that the inſurer was diſcharg- 427.8. C. 
ed, though the loſs did not happen by capture but from havin 
foundered: for the warranty was falſe at the time 4 


making the policy, and ſo the policy void. 


However, where the policy was on goods from the lad- Blackturk v. 
ing of them, loſt or not loſt, © warranted well the gth of * 4 
December, 1584; at the trial it appeared that the policy s . 
had been underwritten between one and three o'clock of 
that day, and that the ip had been loft at eight o'clock that 
morning. It was adjudged, That the warranty was com- 
plied with, by the /hrp's being Jafe at any time of that day, and 
the defendant, the inſurer, therefore liable. 


3. For a warranty is ſo abſolute, that nothing but a 
“% performance of the conditions of it ſhall diſcharge it; 
6 but it ſhall be abſolute under every circumſtance as 


„ againſt the parties.“ 
I. As againſt the Inſured. 


For where a ſhip was warranted to fail from Jamaica, ore v. whit 
on or before a particular day, and before that day was more. 
prevented from ſailing by an embargo, the infurer was held Cow. 754 
to be diſcharged, though the terms of the policy could not 
be performed, 


So if ſhe be detained beyond the day ſhe is warrant- Bond v. Nut, 
ed to fail, by any cauſe whatever, as by dangerous wea- Cowp. 601. 
ther, want of repair, the enemy being off the port, or * Rel. 
ſuch; in all theſe caſes the inſurer is diſcharged, by reaſon 
of the non- performance of the warranty, 


So where the warranty was on a ſhip warranted to ſail Vezian v. Grant, 
after the 12th of January, 1 770, and ſhe failed before that 8 Hall Sit. 


Faſt. 1779. 
3 day, Park. Iuſur. 37. 
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day, it was ruled by Mr, Juſt. Buller, that the inſurers 


were not liable, 


« So where there is a warranty to ſail with convoy, the 
ce ſame ſtrictneſs is required; and in ſuch caſe, /ailing with 
© convey, means ſailing under the command of that officer 
who is appointed by government for that purpoſe; and 
<< if a ſhip does not ſo fail, though the loſs may not ariſe 
c from the capture by the eneiny, but from other cauſes, 
« the inſurer ſhall notwithſtanding be diſcharged.” 


As where the inſurance was on the ſhip Arundel, Capt. 
Mann, from Jamaica to London, warranted to depart with 
convoy. On the 25th of Jah, ſhe ſailed from Morant- 
Harbour to Kingſton, where ſhe met the Glorieur, Capt. 
Cadogan, who was going from thence to Bluefields, where 
Admiral Graves was to take the convoy under his com- 
mand, and convoy them to Great Lua. Captain 
Mann, on arriving at Kingflon, aſked for ſailing or- 
ders from Capt. Cadogan: he ſaid that he could not 

ive them, not having himſelf joined the Admiral, 
bas that he was ſure that the Admiral would not ſail from 
Bluefields until the Glorieux arrived; however, if he 
ſhould have ſailed, that he (Capt. Cadogan) would give 
Capt. Mann ſailing orders, and take every care of the 
Arundel. They proceeded together to Bluefields, and arrive 
ed there on the 28th of Fuly, when they found that 
Admiral Graves had failed two days before, The Arundel 
and G/orieux then failed together, the latter firing guns, 
and acting as condey in every reſpect. On the 7th of Auguſt 
they came up with the fleet under the Admiral, off Cape 
Antonio: the Arundel was afterwards loſt in the month of 
September, in conſequence of a violent ſtorm, After a ver- 
di& for the Naias l and a motion for a new trial, it was 
reſolved, that failing with convoy was a ſailing with the 
force appointed by government, which 1n this inſtance 
had not been the caſe, and that ſo the warranty had not 
been complied with, 


So where the inſurance was on a (hip from Africa to the 
Weſt Indies, on the 2d of Ocleber, ſhe failed from the coaſt 
of Africa, and was taken on the 6th by an American 
privateer : a letter had bcen received the 20th of February, 
which mentioned that the ſhip was well, and had ſailed the 
2d of Ofeber : this was communicated to the plaintiffs, 
who in conſequence wrote to their brokers to get the in- 
ſurance in queſtion, In that inſtruction to the brokers, 
they ſay nothing of the time of the ſhip's ſailing, but ſay 
we wiſh you would get this inſurance on the ſhip, as ſhe 
is rather long, and we do not wiſh to run ſo great a riſque, 
They afterwards inſtructed the brokers to inform the 

© _ underwriters, 
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underwriters, that the ſhip was on the coaſt of Aſrica 
on the 2d of Oclober, but ſaid nothing of her failing : 
the policy was dated the 21ſt of March. Lord Manſ- 
field charged the jury, that this was a concealment of cir- 
cumſtances; and they found for the defendant, 


2. As againſt the Inſurers. 


© The ſame literal adherence to the terms of the policy 
« ſhall charge them.“ | 


As if a ſhip warranted to fail by a certain day, before 
that day breaks — on her voyage home, though ſhe 
is put back by ſtreſs of weather, or recalled by an em- 
bargo, the policy remains good, though ſhe does not ſail 
afterward till long after the day: for ſhe has performed 
hs terms of the policy, by beginning her voyage at the 

ay. 


So where the policy was on the ſhip Leghorn Galley, 
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Bond v. Nutt. 
Cowp, 601. 
Dovgl. 353. 
8. . 3 Reſ. 


Earl v. Harris, 


warranted to fail from Jamaica on or before the firſl of Dougl. 343. 


Auguſt, ſhe ſailed from her port Savanna de /a Mar on the 
iſt of Augu/?, with a full cargo and her clearances on 
board, and proceeded to Blue,, which is the general 
pare of rendezvous, and where the expected a convoy; 

ut was there detained by an embargo for fourteen days. 
This was held to be a rafficient inception of the voyage to 
anſwer the terms of the policy, and the inſurer liable, the 
ſhip having been taken afterwards by a privateer, 


3. © The third caſe in which a policy may be avoided, 
« by matter previous to the ſigning of the policy, is by a 
& concealment of circumſtances affecting the ſhip, K. at the 
t time of making the iniurance,” 


As to this it has been decided, 


1. © That the keeping back any circumſtance in his 
cc knowledge by the intured, to miflead the underwriter 
«into a belief that the circumſtance did not exiſt, or to 
cc eſtimate the riſque, as if it did not exiſt, is a fraud, and 
cc ayoids the policy. And the caſe is the ſame though the 
c ſuppreſſion happened through miſtake, and without any 
& fraudulent intent; for the inſurer is deceived,” 


On the 25th of Auguſi the defendant underwrote a ſhip 
from Carolina to Holand, It appeared that on the 23d of 
Auguſt, the agent for the plaintiff had received a letter, 
wherein it was mentioned, * That the writer was in com- 
pany with the ſhip in queſtion on the 12th of Augu¹, and 
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MiFat twelve at night he loſt fight of her all at once, and 


Mat the captain of her the day before had complained 


"that ſhe was leaky.” This letter was not-communicated 


to the underwritgr. In fact the ſhip continued her voy- 
age until the 19th, when ſhe was taken by the Spaniards, 
and there was no pretence of any knowledge of an actual 
loſs when the infurance was made, and it was made in 
conſequence of a letter received from the plaintiff, dated 
the 27th of June before, But the concealment of the 
letter was deemed a fraud on the inſurer, and he was held 
to be diſcharged, 


For whatever accounts the inſured or his agent have 
received of the loſs or other circumſtance in which the 
ſafety” of the ſhip is concerned, theſe ſhould be com- 
municated to the underwriter, or the policy ſhall be void. 


And on the ſame ground, a concealment of the true 
port of lading from whence the ſhip failed, was held ſuf- 
ficient to avoid the policy ; ſhe having been loaded at Leg- 
born and put into Genoa, where ſhe lay five months, and the 
policy was made after the five months expired on the ſhip at 
and from Genoa, and theſe circumſtances not communicated, 


2. But the inſured may be innocently filent as to 
grounds open to both to exerciſe their judgments on; 
& therefore he need not mention what the inſured knows 
& already; or what he ought to know; what he takes 


ce upon himſelf to know, or what he waives being inform- 
me ed of,” 


As if an underwriter inſures a private ſhip of war, he 
need not be told the ſecret enterprize it is deſtined for, be- 
cauſe he knows ſome expedition 1s in view; and from the 
nature of the contract he waives the information. 


So where the defendant underwrote a policy againſt 
the taking of Fort Marlborough in the Eaſt Indies, by the 
enemy for one year, on the part of the governor. . an 
action on the policy it was reſolved, iſt. That it was no 
concealment of circumſtances that the ſtate of the fort and 
fortifications was not made known to the inſurer, iſt. Be- 
cauſe he had made no inquiry to this particular; and 2dly, 
That it was the riſque of being attacked only that was in- 
ſured; and 2dly, It was reſolved, that it was not neceſ- 
ſary to make known to the inſurers the governor's opini- 
ons and ſurmiſeson the probability of an expedition againſt 
it, which were mere ſurmiſes, and equally lying within 
the knowledge and conjectures of the infurers themſelves, 


So where the policy was on a Portugueze ſhip, at and 
from Madeira to Jamaica, which was captured and carried 
into 


— 
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into a French port, and condemned on the 7 ES | 7 
having an Eng/b ſupercargo on board, it was igſiſted for. * 
the underwriter that it ſhonld have been dMloſed to 
him that the ſupercargo was Engliſh. It was further 
inſiſted on, on the ground that an ordinance had paſſed in 
F ance, declaring ſhips with ſupercargoes of nations at 1 
enmity with France to be lawful prize. But per Lord 
Mansfield, If both parties are ignorant of it, the under- 
writer muſt run all ritques : if thedefendant knew of ſuch 
an edit, it was his duty to inquire if fuch a ſupercargo 
was on board, It muſt be a fraudulent concealment of 


circumſtances that ſhall vitiate a policy ; ſo the plaintiff had 
judgment, | | | 


« For the underwriter is bound to know every cauſe Per Lord Manſ- 
te which may occaſion natural perils : as the difficulty of the field in S. C. 
& voyage, the ſeaſen, &c. as allo all political dangers, as the 
& probability of a declaration of a war or peace: and he 
* therefore cannot ſcreen himſelf under an 1gnorance of 
&© any of theſe circumſtances,” 1 


As where a ſhip was inſured before war was declared, Planche v. 
but when it was daily cæpecled, and ſhe did not fail till after Fletcher. 


war had been declared; it was adjudged that there was no * TH 1 ; 
concealment here as to the underwriter, and that the 5 
policy remained good, 


« So the inſurer is bound to know the courſe of trade, and Deugl. 494. 
& where a loſs happens if in the common courle of that 
* trade, he is liable.“ 


As where the policy was on a /hip to Labrador on the Noble v. Kenn- 
fiſhery, and the cargo until diſcharged, The ſhip arrived, but way. 
the cargo was not diſcharged for a conſiderable time, and Dougl. 492. 
during that time the ſhip was cut out of the harbour by a 
privateer. It was obje&ed, that this delay and negle& in 
the ſhip's diſcharging her cargo ſhould avoid the policy, 
But it being proved to be the uſage and courſe of trade to diſ- 
charge the cargoes of ſhips by degrees, -and in that 
manner ; the court held, that the underwriter was bound 
to know it as ſuch, and that it muſt be deemed to be with- 
in the policy, and the underwriter be liable. 


2dly. It was reſolved, That though the queſtion on the & c. 
particular branch of trade to the place in queſtion might 
be new, * that the courſe and practice of «ws ſame trade 
to a different place, was good and admiſſible evidence. As 
the mode of trade and fiſhing at New/orndland was admiſ- 
fable evidence as to the tame trade to Labrador. 


So where the inſurance was upon an [ndia ſhip, charter- Salvador v. Hop- 


ed in the common printed form, in which is a clauſe, that Lig. 
| the 3 Burr. 1705. 
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the Compay may detain the ſhip in India for twelve months, 
otherwiſe ſhe is to be allowed to return within a ſtated 
time, The ſhip in queſtion was detained, and the inſur- 
ance was made,. without notice that ſhe had been ſo de- 
tained, but made merely on the charter-party, A loſs 
having taken place, the inſurers conteſted the payment, on 
the ground that, having no notice of the detention, it was 
a concealment of circumſtances; but it being proved that 
ſuch detention was the common courſe of the India trade, 
was within the terms of the charter-party, and ſo a riſque 
then in contemplation, and that the fat of detention might 


be known at the India Houſe, The court on theſe grounds 
held the inſurers liable, | 


Theſe are the caſes in which policies of inſurance have 
been declared to be void, from matter exiſting before the 
making of them. I ſhall now conſider 


2dly. How Policies may be avoided by matter ſubſe- 


quent. 


iſt, It is a general rule, that the terms of the policy 
& are to be ſtrictly adhered to; for any variation from the 
« riſque inſured, diſcharges the under writer.“ 


« Upon this ground, where a certain voyage is inſured, 
ic any deviation from the direct courſe of that voyage avoids 
« the policy.” | 


I. © It is not material whether the loſs of the ſhip be 
&© the conſequence of the deviation or not, nor for what 
&« ſpace of time it was made, nor h.] far out of the direct 
* courſe; for every the ſmalleſt deviation changes the 
ce voyage intended to be inſured, and diſcharges the under- 
60 writer,” | 


As where the policy was on a ſhip bound from Dart- 
mouth to Liver pol, ſhe tailed from Dartmouth, but put into 
Leo: Loo was a place ſhe muſt of neceſſity paſs by in 
the courſe of her voyage, but it was not mentioned in the 
policy; and though it was proved that no accident what- 
ever happened in going in or coming out of Lo, and that 
ſhe was loſt after ſhe had cleared it, and got to ſea, yet 
Juſt, Yates ruled this to be a deviation, and to avoid the 


pol ic Ye 


So where the ſhip George, bound from Cork, in company 
with two other veſſels, left the convoy to make a cruie 
during the night, being a ſtrong ſhip ; though this was — 

Or 
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for a few hours, Lord Campden held, that from the mo- 
ment a ſhip ueſerted the direct voyage, that the policy was diſ- 
char ged. 5 


2. « But an intention to deviate will not avoid the 
« policy, if a loſs happens while the ſhip was in her direct 
66 ure” | 


For where the ſhip was inſured from Carclina to Liſbon, 
and from thence to Briſtol, and the captain had taken in 
ſalt, which he was to deliver at Falmouth out of his courſe, 
before he went to Briſiol, he was taken in the direct 
tract to both places, before the dividing point; the 
inſurance was held to ſtand good as againſt the under- 
writers, 


For where a partial loſs happens in the caſe of an inſur- 
ance, and in the ſame voyage a deviation is afterwards 
made, the inſured ſhall recover for ſuch loſs; for the 

policy 1s only diſcharged from the time of the deviation, 


3. But if in fac the ſhip does not proceed at all on 
e the voyage inſured, though ſhe may be in the track of it, 
yet ſhall the policy be ditcharged. 


The inſurance in this caſe was on a ſhip from Maryland 
to Cadiz : ſhe was taken in the Cheſapcat; all her clear- 
ances were for Falmouth and a mar ket, and the place of _ 
ture was in the courſe for both places, and before the 
viding point. In an action againſt the inſurers, it was 
held that as the evidence of her clearances ſhewed her deſ- 
tination to be different from that inſured, it was not the 
voyage the inſurer meant to underwrite; and he was there- 
fore diſcharged, 


1- 


For the policy ſhould attach when the ſhip ſets out on 
her voyage, or it cannot after, So that i; the ſails before 
the time fixed in the policy, it never attaches, 


4. In the caſe of merchant ſhips with a letter of marque. Jolly 


It was reſolved in this caſe, that they might ve chace to 
an enemy's thip, without being guilty of a deviation, but 
that they could not cruiſe; for tuch might lengthen the 
riſque to an immoderate length. 


5. But a deviation is excuſable in the following 
& caſes :” | 


iſt, © In the caſe of neceſſity.” As if a ſhip is FT EEK 
out of her courſe by ſtreſs of weather, or if ſhe becomes 


leaky, ſhe may go out of the dire& courte to another 
port to repair, 


As 
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As where the policy was on a ſhip from Rechell to 
Africa ; ſhe failed for Africa, and three days afterwards 


1781. Park. Ins. ſhe met with a gale which ſtrained her ſeams, and ſplit 


| v. 


London Aſſur. 


Comp. 
1 Ath. 545. 
S8. F. 


Lavabre v. Wil- 
ſon 


Doug]. 271. 


her mizen- maſt and rigging, The crew came in a body to 
the captain, deſiring him to make ſome port for repair: 
the captain finding that ſhe had too little ballaſt compli- 
ed and put into Liſton. This being a deviation from ne- 
ceſſity to repair, the inſurer was held to be liable. 


But in ſuch caſe it muſt appear that ſuch deviation was 
clearly through neceſſity, For if it was uſed for any 
trading, or ſuch like purpoſes, it is not an excuſable devia- 
tion. And therefore if the ſhip is compelled to leave her 
direct courſe by ſuch neceſſity, ſhe muſt proceed to ſuch 


place of ſafety in direct courſe, and in the ſhorteſt poſſible 


Harrington v. 
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Guildh. Sitt. 
Mich. 1778. 
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time. 


Therefore where the policy was on a ſhip warranted to 
ſail with convoy from England to St. Kits; ſhe failed 
with convoy, but was ſeparated by a ſtorm, It was prov- 
ed by the captain, that after the ſeparation that he 
did all he could to get to St. Kitt's, and directed his courſe 
ſo as to meet the convoy croſſing, but that in that courſe 
ſhe was taken by an American privateer, this was held to 
excule the deviation, and the inſured recovered, 


© For to make a deviation criminal, and ſo diſcharge 
the underwriter, it muſt be done voluntarily,” 


For when a ſhip weat out with a letter of marque, in- 
ſured from Brijiol to Newfoundland, and having taken a 
rize, the ſailors roſe and compelled the captain to leave 
Eis courſe for Newfound/and and return to Briſtol, In an 
action againſt the inſurers who ſet up a deviation in their 
defence, it was reſolved, that it was excuſed by reaſon of 
the force uſed againſt the captain, which he could not re- 
fiſt, and ſo fell within the caſe of neceſſity, which had 


been always admitted as an excule, 

2dly. For the ſake of greater ſecurity, a deviation is ex- 
cuſable. | 

As where a ſhip deviates ſomething from her courſe for 


the ſake of meeting with a convoy; this ſhall not be deemed 


a deviation ſufficient to diſcharge the inſurer, But the 
ſhip ſhould not wait for a convey; for the underwriter is 
ſuppoſed to eftimate the time his . continues in 
rating the premium, and therefore it muſt not be prolong- 


ed, unleſs through neceſſity. 
zdly. “ Where the known »/age of trade admits it.“ 


For 
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For where a ſhip was inſured from London to Nantz, al- lanche v. 
lowed to touch at Oftend, and all her clearances were to 12 
Oftend only, it being proved to be the uſage of the trade to Bond v. Gone 
clear for one port and go to another, to avoid the French ales. 
duties, and this known to be the eſtabliſhed mode, the Salk 445. S. P. 


policy was held to be good againſt the underwriter, 


2. But though ſuch ſtrict adherence is required to 
© the terms of the policy, yet ſome latitude is admitted 
« as to the uſage and courſe of trade, ſ as to take in loſſes 
% not within the ſtrict letter of the policy.” 


For where the, defendants had underwritten a ſhip to Pelly v. Royal 
China in the uſual form, againſt all loſſes during the voyage, E*vge Allr. 
When the ſhip reached China the was unrigged, and the f Bur. 341. 
rigging brought on ſhore, where by accident it was con- & Cal. Ibid. 
ſumed by fire, The inſured brought their action to be 
repaid their damage, and the defendants refuſed to pay, 
on the grounds that it was a loſs on land, and fo not with- 
in the policy, But it being proved that it was te eſta- 
bliſhed courſe of the trade ſo to unrig the ſhip, the plaintiff 
recovered, 


So where the action was on a policy “ on the goods, Gregory v. 
ie, and effects of the plaintiff, on board a ſhip from Chriſtie. 
andon to Madras and China, with liberty to touch, itay, — Ag, -be : 3 
and trade at any ports whatever,” When the ſhip arrived 10 
at Madras, ſhe was too late to go to China that year, upon 
which ſhe was employed by the Council to go to Bengal 
for rice; in which voyage ſhe was loſt, It was contended 
that this loſs was not within the terms of the policy, 
which gave a liberty to ſtop, ſtay, and trade at places in 
the courſe of the voyage; but it being proved to be the uſage of 
the Eaſt India trade, for ſhips too late for China to be ſo 
employed, the plaintiff recovered. 


And in a later caſe, where the words were the ſame as Farquarſon v. 
in the laſt policy, except that to trade wanting, the court Hunter. 
h Id h f. ſt . | - 4 f d Hill. 25 G. Js. 

eld the lame conſtruction ON the ground of ulage. Fark. Ins. 50. 


3. To determine therefore what ſhall be an adher- 
tc ence to the terms of policies, the ſeveral conſtructions on 
them are to be attended to,” 


And iſt, If a merchant inſures a ſhip generally, as of Molloy de Jur. 
ſuch a burthen ; this aſſurance ſhall take in the ſhip only, Ma": & Nax. 
and not any of the merchandize on hoard her. But in in- *?” 
ſuring the cargo, it is not neceſſary to ſpecify the parti- 
cular goods; it is ſuſhcient to ſay on the wares, mer- 


chandizes, &c, on board ſuch a ſhip, 
So 
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Tonge v. Watts, So where the plaintiff made an inſurance on a ſhip and 


freight, the ſhip was then careening before ſhe took in 
her lading, and a tempeſt having ariſen, ſhe was loſt : it 
was adjudged that the plaintiff ſhould only recover for the 
loſs of the ſhip, but not for the freight, the goods not be- 
ing actually on board, ſo as to make the plaintiff's right to 


freight commence, | 


But in this caſe, which was an inſurance on freight 
valued at 1500!/.; in fact, only 5oo/. of freight was on 
board when the ſhip was driven from her moorings and 
loſt, but goods to the whole amount of the freight were 
lying on the quay ready to be ſhipped when the accident 
happened; the court held the aſſured entitled to recover 
to the whole amount, notwithſtanding the laſt caſe, 


2. Ifaſhip is inſured from a port, the inſurance does 
not commence until the voyage is begun, ſo that the in- 
ſurer is not liable for a loſs in port; but if ſhe once breaks 

round, though driven back into port, the inſurer is liable 
or a loſs, for the voyage was begun. But an inſurance 
at and from a port, includes loſſes while in port. 


3: & If goods are inſured on board any ſhip, the policy 
ce ſhall only cover ſuch goods as are flowed in the uſual 
& manner in the hold, or other place of ſafety, or as things of 
te merchandize.” S 


For where the policy was on the captain's goods for ſix 
months; and the loſs proved, was of goods laſhed on deck, 
the captain's clothes, and the ſhip's proviſions; it was proved in 
evidence, that theſe things were ſubject to a greater riſque, 
and not conſidered as within the general term of goods, 
unleſs ſpecially inſured by name, and a greater premium 


given. Lord Mansfield ruled that the plaintiff could not 


recover. 


4. If goods are inſured on board any ſhip, and ſhe be- 
comes leaky, if the maſter and ſupercargo take them 
from that ſhip, and put them on board another, the 8 
is diſcharged, unleſs there are theſe words, © the goods 
laden to be carried by ſuch a ſhip, or any ether, until ſafely 
landed ;” in which caſe the infurers are liable, 


5. When an inſurance is made for any given time, 
cc that time muſt be /ucceſ/rve, not at different periods,” 


As in this caſe the inſurance was on a letter of 2 
for fix weeks, this it was held ſhould be for fix ſucceſſive 
weeks, not part at one time and part at another. 


6. The 
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6. The inſurance is generally for ſuch a voya 


or time, 
and until moored for twenty-four hours in ſafety. 


nder this 


clauſe where a veſſel came in, but before the twenty-four 


hours expired, was ordered out again to perform quaran- 
tine for fourteen days, during which time ſhe was loſt, 
it was adjudged to be within the r_ inſured, ſhe not 


being moored twenty-four hours in ſafety, and the 1nſurer 
liable. 


Where a ſhip is inſured from and to ſuch a port, it was 
held that the outward riſk determined on the /hip in twenty- 
four hours after its firſt arrival at the firſt port, but 


that the outward policy en goods continued till they were 
landed, 


7. If a ſhip is inſured to go with convoy, ſhe is warrant- 
ed by that policy to go to the place where the convoy is, 


and if in her way thither ſhe is captured, the inſurers ſhall 
be charged, 


So where a ſhip fails in purſuance of ſignal to join a 
convoy, but 1s prevented by bad weather from receiving 
her ſailing orders, yet it 1s a ſailing with convoy within 


the policy, 


8. That clauſe in policies of inſurance, © Corn, fiſh, 
ſalt, fruit, flour, and ſeed, to be free from average un- 
leſs general, or the ſhip be ſtranded,” means, that onl 
in theſe two caſes of a general average, or the ſtranding 
of the ſhip, the inſurers ſhall be liable to ſuch damages 


as ariſe from thence; but all other partial loſſes are 
excluded. 


Cc And upon theſe it has been decided, that where any 
« of theſe things ſpecifically come to port, though damag- 


« ed ſo as to be of little or no value, the inſurer is dit- 
„ charged,” 


For where the inſurance was on a cargo of peas from 
London to St. Auguſiine, and they were to damaged as to 
ſell for leſs than the freight by three-fourths ; it was held 


that by their arrival, notwithſtanding the injury, that the 
underwriter was diſcharged. 


9. Where the policy was on a certain ſhip in any fh, 
trade, this ſhall be conſtrued, © any lawful trade in which 
ſhe may be employed by the owners,” ana if ſhe is ſo employed, 
and the maſter is guilty of barratry by ſmuggling ; yet ſhall 
the inſurers be liable, if barratry was a riſque inſured 
againſt, 
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Pn 4. Of Total, Partial, and Average Loſſes; and how 
Ait 


. - far the Inſurer is liable for each. 


Molloy de Jur. f. “After notice of loſs of the ſhip inſured, the inſured 

Mar & Nav. d may abandon to the inſurers and recover for a total loſs, 

. FIG and then the inſurers ſtand in their right to recover as 
much of the property as they can.“ 


@Buzr. 6% _ © But the principle of abandonment has been reſtrained 
ws 3 te in many inſtances for fear of fraud, and only is allowed. 
« where the loſs is of ſuch a nature as appears to be a to- 
te tal one: for the merchant, where there is only an aver- 
age loſs, ſhall not be allowed by abandoning to make it 
« a total one; for abandonment ſhall only be allowed in 
<« caſe of a total loſs, | 
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Catalet v. « And ſoit ſhould be made in the firſt inſtance ; for if 
St g G4. the inſured endeavour to recover part of the property, 
B. R. 0M they ſhall not afterward be allowed to go for a totalloſs,” 
Te- # And in theſe caſes the inſured has been allowed to 
Hil. 27 G. 3» abandon. 
Sr. Where the ſhip was by bad weather obliged to throw 
| iTHers. 


great part of her cargo overboard, was afterwards captured by the 

** enemy; and being recaptured and brought into port, her 

cargo was found of little worth, and the ſhip damaged. It 

| was held that the inſured might abandon and recover for a 


17 total loſs. . 
1 Milles v. So where the ſhip had been taken and recaptured, and 
Fletcher. the ſalvage and repairs amounted to ſo conſiderable a ſum, 


Dougl. 219+ that the captain deemed it for the benefit of the owner to 
ſell her in a foreign port; the inſured recovered for a to- 


tal loſs, 
Poyfield v. So where the cargo of the ſhip inſured received ſo much 
yang 05 damage, that the value of the part ſaved came to leſs than the 
" freight; the inſured were allowed to recover for a total 
loſs, 
1 2. But the mere capture of a ſhip, if afterwards re- 


2 Burr. 1214. taken without any damage, will not give the inſured a 


4; x Black. Rep, Tight to abandon; but the plaintiff on ſuch a policy can 
| 277+ 8. C. only recover an indemnity according to the nature of his 
1 caſe at the time of the action brought, or at moſt at che 
lh time of the offer to abandon. | 
| Dons v. In this caſe the ſhip inſured was captured and carried 

| 4 cker. 


: into the enemy's port, where ſhe remained eight days, 
LK 4 $174 125% ben ſhe was A ak by an Exgliſb ſhip. The cy held, 

BY that the ſhip being ſo long infra pre/idia and in the enemy's 
| power, it was a total loſs as againſt the inſurers. But 
| according 
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hecotdirig to Lord Mansfield's doftrine in the caſe of Gf 
v. Withers, it ſeems to be undecided what capture ſhalt. - 
be conſtruct! a total loſs. fo th ED 

3. „The loſs to charge the inſurer, muſt happen during 9 
« the exiſtence of the policy: for though the cauſe of the * if 
6 * happened during the exiſtence of the policy, yet f « 
&« the Tots did not actually happen till it Waco e in- | — 
« ſurers are not liable.“ | 


* 
ah $4 


| 
—_ | 
L 


= 
_— * — * 


wy « 
2 . » * 


: i 1 
For where the policy was for fix months on a ſhip to Menetone . 
New Yerk, and during her voyage ſhe ſprung a leak, and Dunlop. 
by the opinion of the carpenter and crew, thereby receiv- 23 C. 3. B. R. 
her death's wound, This was on the iſt of January, Cit. 1 Term 
and on the 3d the policy expired: ſhe was however kept Rer. 260. 
above water till the 9th, when ſhe ſunk, The under- 
writers were held to be diſcharged, though ſhe received 
her death's wound during the exiſtence of the policy ; 
the 9 not having happened till after the policy had ex- 
pired. 


« For by no reference or retroſpet ſhall the inſurer be 
* charged, when the riſque has been run during the ex- 


e 1ſtence of the policy, and the voyage performed which 
© was inſured,” 


For where the maſter during the voyage inſured, had Lockyer v. 
been ing of barratry, by ſmuggling brandy, &c. hover- - + 1 

ing near the coaſt; the ſhip arrived ſafe in the Thames, 26 G. 3. b. R. 
but was twenty-ſeven days afterwards ſeized, under an Term. Rep. 
information for ſmuggling, and reſtored on payment of *5* 

the exchequer compolition of 230/, The inſured offered 

to abandon, but the court held this not to be a loſs with- 

in the terms of the policy ; for ſo, after many voyages 

and final ſertlements between the parties, might a ſource 

of litigation be opened, ö 


— * 


4. The inſurer ſhall be liable for no loſs, wunls it fallt 
& exatily within the terms of the policy,” 


Therefore, where the inſurance was on the ip Dum- Robertſon v. 
Fries, at and from London to Africa, and during her ſtay Ever: * 
and trade there, and from thence to her ports of diſcharge "aj * 
in the Meſt Indies, In her voyage from Africa ſhe touch- 
ed at Barbadoes, where an embargo was laid on all the 
ſhips. The . e applied for leave to depart, but was re- 
fuſed; in conſequence of which he attempted to fail by 
night, but was purſued and brought back, and his crew 
taken from the ſhip, which was thereby detained four 
months, and the aAton was to recover the additional 
wages and the charges for 8 during the — 
= ut 
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But it was decided, that this being a policy on the ſhip, 
was on the body, tackle, and furniture of her, not on the 


voyage or crew, and that therefore the plaintiff could not 
recover, | 


So where the policy was in the ſame terms as in the laſt 
caſe, on a cargo of ſlaves from Africa to the Weſt Indies, 
and there was a memorandum, that the aſſurers were not 
to pay for mortality by mutiny, unleſs the ſame amount- 
ed to 10 per cent, on the firſt coſt of the ſhip, outfit, and 
cargo, They did mutiny ; ſome were ſhot, ſome died of 
their wounds, others in deſpair jumped overboard, and 
were drowned, and ſome drank ſalt water, of which they 
died after the ſhip came into port. It was held, that for 
thoſe who were ſhot or periſhed of their wounds, as ariſing 
from mutiny, the inſured ſhould recover, but not for 
thoſe who periſhed from collateral circumſtances, 


Theſe are the two laſt decided caſes: but before theſe, 
it had been decided on the ſame principles, that in the 
caſes of a policy on a ſhip, that the aſſured could not re- 
cover for any expences of demorage, or ſuch like charges. 


5. Where the inſured takes the goods into his own 
e poſleffion, the inſurer then becomes diſcharged.” 


| Defendant underwrote a policy on goods of the plain- 
tiff till the ſame ſhould be ſafely landed in London; the ſhip ar- 
rived in port, and the plaintiff took out the goods 7 put 
them into his own lighters, from whence they were loſt : 
it was adjudged, that the plaintiff having taken his goods 
out of the poſſeſſion of the captain of the ſhip into his 
own, that the inſurer was diſcharged, | 


6. Where a partial loſs is ſettled, it is uſual for the 
underwriter to indorſe the policy in theſe terms: Adjuſt- 


ed this loſs at J. per cent,” and ſign it. And where 
ſuch an indorſement 1s made, it amounts to an abſolute 


promiſe to pay; and in ſuch caſe, the owner need onl 
prove ſuch indorſement, and ſhall not be called upon to 


give any proof of the loſs, or of any of the circumſtances 
reſpecting it. 


Note, In ſettling loſſes this rule is obſerved, 


If the policy is a valued one, and part of the goods are 
damaged, the average is ſettled by this rule: The inſurer 
ſhall pay to the inſured the ſame proportion of the valued 
price that the loſs on the goods at the port of ſale bears to 
the price they might have been fold for, if no ſuch loſs 


had happened: as if the goods undamaged would ſell for 
20% 
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201. per hogſhead, but in conſequence of the damage pro- 
duce but 154, here they have ſuffered a loſs of 5 J. or 
one-fourth of their value, therefore one-fourth of the vas 
lued price muſt be made good by the inſurer, 


5. Of Barratry. 


ce Barratry is one of the riſques inſured againſt in all 
tc policies of inſurance ; and is a loſs occaſioned by any 
& fraud of the maſter or mariners.“ 


1. As where the maſter attempted to run the ſhip out 
of port without paying the duties, and was ſtopt, whereby 
the ſhip was forfeited: this was adjudged to be barratry, 
and to ſubje& the inſurers, as done per fraudem & negligen- 
tiam of the maſter, 


2. It is eſſential to barratry that the wrong be com- 
©« mitted by the maſter and mariners againſt the owners ; 
& and therefore if the owner is privy to, or the caule of 
& jt, the inſurer is not liable, for it is not barratry.“ 


As where the policy was on the ſhip Rachette, from Lon- 
don to Rochelle, Le Grand was owner of the ſhip, and having 
obtained goods from Hague the bankrupt (which Hague 
inſured) went himſelf on board the veſſel, and by his con- 
trivance carried the veſſel to a different port, and ſo de- 
frauded Hague, This was held not to be barratry, Le 
Grand the owner being privy to, and concerned in the fraud, 


But where a perſon acts as maſter of a ſhip, and is treated 
with as ſuch, and he commits an act of barratry, it ſhall 
not be preſumed that he was owner ſo as to diſcharge the un- 
derwriters : if in fact he was ſo, proof of that muſt lie 
upon them. 


3. „So that to conſtitute barratry, it muſt be done 
« without the knowledge of, and again/i the intereſt of the 


« gwners,” 


For where the defendant underwrote a ſhip to Mar- 
feilles, and ſhe was afterwards advertiſed to carry goods to 
Genea ; and the agent gave out that ſhe ſhould go to Genta 
before ſhe went to Marſeilles, which the defendant infiſted 
ſhould not be done, as being contrary to the terms of the 
policy: however, ſhe failed firſt for Genoa, and in return 
to her courſe to Mar ſeilles, was blown up. The plaintiffs 
attempted to make this out to be barratry in the maſter : 
but the court held, that it being premeditated, and for the bene- 
Fit of the owners, could not be conſtrued barratry; but was 
a deviation which diſcharged the 1aſurers, 


G 2 But 


Cam dee. 
x Stra. 581. 


| Nutt aſſignee 
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Bourdieu. 
1 Term Rep. 
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But where the ſhip was chartered from London to Seville, 
the maſter left his courſe and went to Guernſey on a ſmug- 
gling buſineſs for his own benefit, without the knowledge of 
the owners: the night after ſhe left Guernſey ſhe ſprung a 
leak, and put into — when refitted ſhe failed for 


Hielford, where it was always intended ſhe ſhould take in 


her proviſions; but in her way received ſuch damage that 
ſhe could not proceed; it was adjudged to be barratry in the 
maſter, and the inſurer liable : for the loſs was in MS the 
conſequence of the deviation for a fraudulent purpoſe. 


© Therefore a loſs _ from a deviation by the cap- 


& tain for fraudulent purpoſes of his own, ſhall be deemed 
6 barratry,” 


As where the ſhip Live Oak was put up at Jamaica as a 
8 ſhip, and freighted by the plaintiff for New Orleans, 
the failed on her voyage, and dropped anchor at the mouth 
of the Mi/ſiſippi, and the captain went up to New Orleans 
in his boat, and on his return, without purſuing his deſti- 
nation, ſtood away for the Havannah, and was never after 
heard ot. It appeared that he had a private adventure of 
negroes on board, which not being able to diſpoſe of at 
New Orleans, he had gone to the Havannah in queſt of a 
market : it was contended for the defendant the under- 
writer, that this was a mere deviation, and ſo ſhould diſ- 
charge the underwriter : but it was refolved, that it being 


for a fraudplent purpoſe of the captain's own, that that 


3 Burr. 1240. 
Cowp. 668. 


Stevenſon V. 


Snow. 


3 Burr. 1237. 


ſhould make it barratry. 


6. Of Apportionment and Return of the Premium. 


1. If a policy is underwritten, and the riſque not 
& run, though it has ariſen from the fault of the inſured, 
yet the 1n{urer ſhall return the premium: but if the 
& riſque has once commenced, the inſured ſhall not have 
t a return of the premium if they do not chooſe to pro- 


«* cced on the voyage, unleſs the contract and voyage is of @ ai- 
« viſible nature.” 


As where the ſhip was inſured from L:ndon to Halifax, 
warranted with convoy from Port/mouth ; ſhe ſailed from 
London, but when ſhe reached Portſmouth the convoy had 
ſailed. It was adjudged, that the underwriter ſhould re- 
turn the premium, deducting the value of the riſque from 
London to Portſmouth; which in this caſe was one-half per 
cent.; for the voyage was diviſible in its nature, v:z. from. 


London to Portſmouth, and from thence to Halifax. 


But where it is not ſo diviſible, there ſhall be no ap- 
„ portionment of the premium.“ 


As 
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As where the inſurance was on the 171 Parker Galley, Livy v. Ever. 
at 5 per cent.; 2 per cert, to be returned if ſhe failed with Doug]. 22. 
convoy: ſhe failed with convoy only to a certain latitude. 

This it was held, ſhould not make the inſurer return part 

of the premium; for the contract was entire, and for the 

whole voyage. 


2. And though the contract may conſiſt of many 
c parts, yet it may be entire; and the premium in ſuch 
cc caſe ſhall not be apportioned,” 


As where a ſhip was inſured “ at and from Honfleur to Bermon v. 
& Angola, during her ſtay there, and thence to Domingo, ad ny. . 
« and home ;“ premium 111. It was held, that thougR 7") 
there were ſeveral parts of this voyage, yet that the con- 
tract was entire; and if the riſque was once begun, that 
there ſhould be no apportionment of the premium. 


So when the inſurance was on a ſhip ““ at and from Tyre v. 
London to any port for 12 months.“ This was held to be Fletch, 

. * Cowp. 666. 
one entire contract, and that the premium ſhould not be 
conſidered as ſo much a month: ſo that the ſhip eng 
taken before the twelve months expired, that there ſhoul 
be no apportionment of the premium. 


Theſe are the principal caſes of expreſs contracts which 
are objects of this action. 1 ſhall ſubjoin a few other caſes, 
reducible to no general head, 


1. A parſon may recover againft the former incumbent Jones v. H. 
who has been guilty of dilapidations, the ſum expended by 3 Leu. 2638. | 
him in neceſſary repairs, by action ot aſſump/it. | 1 


So an action lies by a prebendary againſt his predeceſſor Radclifie v. 
or his executor, for dilapidations ſuffered in the prebendal _—_ 
houſe in the predeceſſor's time: but where by the conftitu- 3 * 
tions of the church of Eh, the receiver was to require the 
prebendaries to repair their houſes; and if they neglected, 
to repair them and deduQ the expence from their ſalaries; _ 
but the church was to find the materia's in all caſes, It was 
reſolved, that in ſuch an action for dilapidation, the ſuc- 
ceſſor could only recover the expence of the wor kmen in making 
the repairs, not the amount of the materials, which the 
church was to find, 


2. Where a rector or incumbent of a pariſh gives Manvn «, 
a title to a perſon to be ordained to the biſhop, ap- Hy» 

"10 a . . Dougl. 137. 
pointing him his curate under the title, he undertakes Same parties, 
to continue him and pay him a falary until he ſhall be Cowp. 437. 
otherwiſe provided for by eccleſiaſtical preferment, or 
be lawfully removed, And it was further refolved, That 


under ſuch title, 1, 'The curate is not remoyable without 


+. juſt 
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er cauſe, 2. That while the rector continues in the pariſh, 
e is bound to pay the ſalary he engages for the curate; 
who can recover it in this action: but in caſe the rector 
1s preferred to another pariſh the obligation ceaſes, and the 
falary is not recoverable. 3. The election of the curate 
to a readerſhip is not ſuch a prefermeat as ſhall exempt the 
rector from the obligation he undertakes in the title, 


3. If the ſheriff levies money on a ff. fa. and does not 
pay it over to the plaintiff, he may recover it in this ac- 
tion, as levied to his uſe. 


4. This action will lie to recover the value of a maſque- 
rade, or ſuch like ticket, at the ſuit of the perſon who paſ- 
ſed it. Nate, The objection to this action was that it ſhould 
be troder. 


5. So where a ſhipwright had repaired a ſhip, which by 
accident was burnt while in dock, yet was he allowed to 
recover in this action the amount of the repairs. 


6. This action lies againſt an executor or adminiſtra- 
tor having ſufficient aſſets, to recover a legacy, 


7. Aſſumpſt will lie for money had and received, though 
the lender of the money has taken a pledge for his ſecurity : for he 
ſhall be preſumed to truſt to the perſonal ſecurity of the 
borrower as well as to the pledge, unleſs there appears a 
ſpecial agreement to diſcharge the perſon, 


Having thus conſidered what will maintain this ac- 
tion, I ſhall now proceed to conſider 


2. WHAT CONTRACTS WILL NOT SUPPORT AN 
| ASSUMPSIT, 


1, © This action being founded either on an expreſs 
ce contract or an implied undertaking, whenever the pre- 
« ſumption of ſuch contract or undertaking 1s excluded, 
&« as where it appears that money for which the action 
te was brought was paid, without the conſent of the perſon 
& ſued, there this action will not lie.“ 


As in this caſe, where it appeared to be the cuſtom of 
the pariſhes of St. Vedaſt and St. Michael le Quern to elect 
a ſexton N and each pariſh to pay a moiety of the 
ſalary. St. Michael's had claimed a right to have a ſe- 
parate ſexton, and gave notice to that A to the pariſh 
of St. Vedaſt, St. Vedaft's paid to the ſexton laſt choſen 
and then in poſſeſſion, the whole ſalary; and then brought 
an action againſt St. Michael's for the moiety : it was ad- 


judged 
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Judged that it could not be maintained, for the money was 
paid clearly again/{ the conſent of the pariſh of St. Michael; 
and fo there could be no undertaking implied. 


So when in We for goods ſold, the evidence was, Thorp v. Howe, 
that the plaintiff's ſervant had fold the goods to the de- Per Holt. | 
fendant, who was to give him half price, which the ſervamt Ruller N. P. 
was 0 keep to his own uſe, it was adjudged that the plaintiff 130. 

could not maintain this action, as there was clearly no 


contract or undertaking to the plaintiff himſelf, 
2. A mere voluntary courteſy will not ſupport an af- Hob. 106. 


60 ſumpfit.“ 
„ And that ſhall be deemed a voluntary courteſy 
* which has been undertaken without a preſpect of certain re- 


de compenſe.” 


As where the plaintiff had done much buſineſs for Mr. Oſborn v. 
Guy (who bequeathed all his poſſeſſions to the hoſpital) 8 
and had done it in contemplation of a legacy from him, But being , 4 728. 
diſappointed, after Guy's death, he brought this action on 
a quantum meruit for his former ſervice done for Mr. Guy, 
when it was adjudged, that it would not lie, the buſineſs 
having been done not with a view to immediate or certain 


recompenſe, but with a view to a legacy, 


So where in an action on an apothecary's bill for medi- Hiccox v. Proud. 
eines and attendance on the teſtator. It appeared that the a — 
2 had never made any regular entries in his books, mot. MSS. 

ut had attended the teſtator in expectation of a legacy, 
he being related to him; and that he had declared, that 
had the teſtator left him any thing, that he would never 
have made a charge, The plaintiff was nonſuitcd on the 
above principle, | 


„% But if there was any requeſt made by the defendant, 
t there the courteſy or benefit ſhall be preſumed and con- 
« ſtrued to be not voluntary, but done in purſuance of the 
& requeſt ; and this action will then he. 


As where the plaintiff declared that the defendant, Lamyteigh v. 
having killed a man, $6 ger the plaintiff to labour to 28 
rocure him a pardon, for which he promifed him 1001. . 
which the plaintiff N performed, it was adjudged that 
the action well lay, the ſervice on which the action was 


founded having ariſen from the requeſt of the defendant 
himſelf, | 


So where the defendant's teſtator made a promiſe to the Griefly vs 
plaintiff that if ſhe would uſe her influence with her Har 
daughter, and induce her to marry him, that he would 
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give her 100 l. She did fo, and the marriage took effect: 


it was adjudged a ſufficient confideration to uphold the 
action. N | 


But though a requeſt has been made, yet if it was in 
* conſequence of the offer, advice, or inducement of the other 
party, it will not ſupport this action.“ 


As where in aſſumpſit for money had and received, the 
defendant gave in evidence that he had paid 201. to the 
ſecretary of a foreign ambaſſador for a protection for the 
plaintiff, and alſo charged his coſts and expences in pro- 
curing it. The judge directed the jury, that in caſe they 
believed that the plaintiff himſelf bad applied to the de- 
fendant to get this protection, to allow the ſum paid for it; 
but that in caſe they believed that the advice to get ſuch 
protection came from the defendant, then to allow him 
nothing: and the jury, who knew the defendant to be an 
artful deſigning fellow, and the plaintiff an ignorant young 
man, who had been drawn into difficulties by the defend- 
ant, who acted for him as his attorney, found for the 


plaintiff without any allowance. 


« And it ſhould ſeem, that any thing done in the courſe 


& of a perſon's buſineſs or employment ſhall not be deemed a 
voluntary courteſy, but the foundation of a contract.“ 


For where in indebitatus aſſumpſit for carrying herrings, 
the plaintiff gave in evidence that he was a porter at Tar- 
mouth, and that when the herring-ſhips came in, he went 
of his own head and carried ſuch a quantity to the de- 
fendant's houſe, It was held to be good evidence in ſup- 
port of the action. 


3- ** This action will not lie where the con/ideration on 


© which it is founded ariſes from an i/l-gal act.“ 


As where the plaintiff gave to the defendant twenty 
ſhillings; in conſideration of which he undertook to beat 
J. S. out of ſuch a cloſe, or to pay forty ſhillings, He did 
not do it; whereupon the plaintiff brought aſſumpſit for the 
forty ſhillings : and the action was adjudged not to lie, the 
conſideration being an unlawful act. 


So where two boxct for a wager of five guineas, on af- 


ſumpfit for that fum brought by the winner, the action was 


held not to lic, the act being an unlawful one, as being a 
breach of the peace, 


So where the plaintiff and defendant had agreed to buy 
ſtock and tickets for time and on ſpeculation, which they 
accordingly did by a broker, and being loſers, the Pow 
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tiff paid all the money and then brought his action againſt 


the defendant for the moiety. It was held clearly that 
the action would not lie, for the tranſaction was illegal, as 
contrary to the ſtockjobbing acts, and both plaintiff and 
defendant parties to it, and this aftion was founded on it; 
and to allow the party to maintain an action founded on a 
contract forbidden by the ſtatute, would be to diſobey the 


ſtatute. Alter, If a third perſon who is not a party to the il- 


legal tran ſaction, lends money to be ſo applied, he may ne- 
vertheleſs recover it (poſt Faikney v. Reynous Ch. Debt.) 


So where the. caſe was, That Keble the plaintiffs teſta- 
tor, the defendant, and a third had been engaged together 
as partners in certain ſtockjobbing tranſactions, from which 
they having incurred conſiderable loſſes, they came to a 
ſettlement with Portis their broker, who had paid all the 
differences, At that time Kceble paid to Portis the whole 
ſum he had advanced, except 811/, for which he drew a 
bill on the defendant, payable to Portis, which the de- 
fendant accepted, The bill not being paid when Keble 
died, Portis brought an action againſt the plaintiff his 
executor, and recovered the amount of the bill; to re- 
cover which from the defendant the preſent action was 
brought. The defence ſet up was, That this was a pay- 
ment of money ariſing under a contract on a ſtockjobbing 
tranſaction, which was contrary to law, and fo could not 
be recovered: but the court were of opinion, that the 
plaintiff was entitled to recover according to the followin 
diſtinQion : “ Thar, as between the parties themſelves to 
the illegal tranſaction, where one party paid money for 
the other, in purſuance of the illegal contract, without 
his directious, that the money fo advanced could not be 
recovered, for as the party himſelf was not compellable 
by law to pay, he ſhould not be obliged to do that cir- 
cuitouſly which he could not be compelled to do dire&- 
ly ; but, that if one party by the other's direction, and with 
his aſſent, pays money which has become due on an ille- 


gal tranſaction, that ſuch money is recoverable by the — 9 


who has paid it, as paid by the other's order and direc- 
tion.” That, therefore, in this caſe, the defendant hav- 
ing accepted the bill, and thereby ſhewn his knowledge 
of and conſent to the tranſaction, that he was bound 
to repay the plaintiffs who had paid it for him : ſo the 


plaintiffs had judgment. 


« So though the conſideration be but in part unlawſwl, 
& yet it ſhall vitiate the action, which is founded on the 
6 hole conſideration taken together. ; 


For 
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For where in conſideration that the plaintiff (who was 
a ſpecial bailiff) would let a perſon whom he had arreſted 
for debt, go at large; and of two ſhillings by him then 
paid to the defendant, the defendant undertook to pay the 
whole debt, on aſſump/it brought for the money, it was ad- 
judged not to lie; for the promiſe being to the ſame effect 
as an WOE, Af which would be void by ſtat. 23 H. 6. 
the promiſe ſhould be ſo too: and though it was coupled 
with another conſideration of two ſhillings, yet it being 
void as to part, it was void as to the whole, the aſſump- 


fit being founded on the two conſiderations taken toge- 
er. 


« On this nd, money won at gaming would not he re- 
coverable.“ But there is this exception: 


That where the money was lent to play with, but there 
was no ſecurity as by bond or note, but merely parol, this was 
held not a caſe within the ſtatute ; for there not being the 
word contract in the ſtatute, which only declares all ſecuri- 
ties void, the parliament might think there could be no 

eat harm in a parol contract where the credit was not 


ikely to run high, and that therefore the lender might 
recover. 


So where the plaintiff declared on a bill of exchan 
for 6721. drawn at Paris, by Sir J. Bland, on himſelf in 
England, in favour of the plaintiff, it appeared that the 
bill of exchange was given bor 3724, won at play, and 3001. 
lent at the time and place of play ; wary" up was fair, and there 

; it was adjudged, that 
the ſtat. 9 Ann. 14. having declared all ſecurities given for 
money won at play to be void, that this bill of exchange was 
void, for being an entire ſecurity and bad in part, it is 
bad in the whole; but the contra? was diviſible, and that 
part of it which had ariſen on a good conſideration, 
that is the money fairly lent, might be recovered, 


And though the plaintiff in this aflion has not been a party ta 
& the illegal tranſaction, yet where the aſſumpſit has ariſen 
cc from it, he cannot recover.” 


For where the defendant promiſed the plaintiff two per 
cent, on the ſum a purchaſer to be procured by the plain- 
tiff would give for the defendant's place of ſurveyor of 
baggage in the port of London, The plaintiff did procure 
him a purchaſer, who gave him 1200/. and then he brought 
his action for 24/. being two per cent. on 1200l, When 
it was adjudged that the ſale of offices being prohibited 75 
ſtat. 5 & 6 Ed. 6. c. 16, that the ſale was an illegal ona - 

action, 
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action, and that the aſſimpfe founded on it was void; and 
ſo the defendant had judgment, 


« But where the tranſaction is not in itſelf unlawful, 
6 = illegal uſe of the ſubjed? of it ſhall deſtroy the 


«Kqg umpfit. 


91 


As where the plaintiffs, who were merchants living at Holman v. John- 


Dunkirk, ſold tea to the defendant there, and which they fon. 


delivered at Dunkirk, though this tea was for the purpoſe of 
being ſmuggled into England, and that known to the plain- 
tiffs at the time, yet they not being concerned 1n the 
ſmuggling, and it being a fair ſale as to them, and 

by the laws of the country where they lived, they were 
allowed to recover the price of the tea in England, 


But where in this caſe the plaintiffs were four partners, 
three of whom lived in England, and the fourth in Guernſey, 
and this laſt ſold goods (brandy) at Guernſey, put up in a 
particular manner /# the purpoſe of ſmuggling, though the 
partners in England knew nothing of the tranſaction. In 
an action brought for the price of the brandy, the plain- 
tiffs were non-· ſuited. For in this caſe, the parties were 
natives of England, and the contract was made in contra- 
vention of the laws of Exgland, and ſo being in its found- 
ation illegal, could not be ſupported; and the court took 
the diſtinction between this caſe and the laſt; the tranſ- 
action there was not unlawtul, the ſale was abroad by per- 
ſons not ſubject to the laws of England, and was good when 
made, the ſubjects of a foreign country not being bound to 
take notice of the revenue laws of this: but here the con- 


tract was unlawful, and therefore no action could be main- 
tained on it, 


So where the plaintiff, an inhabitant of Guernſcy, ſold 
goods to the defendant in Guern/ey, which it appeared were 
to have been ſmuggled into Eng/and, and the defendant 
aſs the bills in queſtion, on which the action was brought 

or the price : it was decided, that the plaintiff could not 
recover, for they were given for an illegal contract, and 


to a ſubject of this country, who therefore could not main- 
tain an action on them. 


© However, where a perſon has been ignorantly induced 
« by the falſe repreſentations of another to do an illegal act, from 
« which a damage ariſes to him, he ſhall recover thoſe 
ce damages from the perſon who induced him to act in 
« ſuch manner, on his promiſe of indemnifying him; for 
s the act to be done muſt appear to be ualawful at the 
6 time or the promiſe will not be void,” 


For. 


Cowp. 341. 


Biggs v. Lau- 
rence. 

3 Term Rep. 
45+ 


Bull. N. P. 146. 
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22 „H- For where the defendant, pretending that he had arreſt- 

Winch. 48.” ed a 8 on a commiſſion of rebellion, brought him to 
the plaintiff's houſe, and promiſed to ſave him harmleſs 
on conſideration of his keeping ſuch perſon for one night 
ſafe as à priſoner; this perſon recovered damages againſt 
the plaintiff for falſe impriſonment, and the plaintiff re- 
covered to the amount of them on his promiſe againſt the 
defendant; for the fact might be true, and when the plain- 
tiff ſo received the perſon, he did not know that he was 
doing an unlawful act. 


Martynv.Blyth But where a perſon, in conſide ration that a gaoler would 
2 let his priſoner go at large, promiſed to pay the debt, and 
_—_ ſave him harmleſs, this promiſe was held to be void, for 
the act muſt have been known to be unlawful at the time. 


„But though the conſideration is a matter not expreſsly 
& contrary to law, = if it be contrary to the policy of the law to 
« ſupport, this action cannot be maintained.” 


Neroty.Wallace For where the plaintiffs declared, that on the laſt exa- 
Afignee of Col- Mination of the bankrupt Collins, he being charged by the 
lins. plaintiffs with having received ſeveral ſums of money, 
3 Term Rer. 17. hich he had not accounted for; when the commiſſioners 
were about to examine him as to the diſcloſure of theſe 
matters, in conſideration that the plaintiffs would forbear 
from proceeding in ſuch examination, the defendant 
undertook to pay all ſuch monies as the bankrupt had re- 
ceived, and not accounted for. In an action on theſe pro- 
miſes, the plaintiffs had judgment in C. P. and now error 
was brought, when the judgment was reverſed, as being 
againſt the policy of the bankrupt laws ; for the creditors had a 
right to have the bankrupt examined, both as he might 
diſcloſe effects which they did not know of, and as he for- 
feited his right to his certificate if he had loſt money by 
gaming, or had given icol. as a portion with a child in 
marriage; and promiſes of this nature went to ſtifle ſuch 
enquiries, and impoſe on the Great Seal in granting his 
certificate, 


4. Aſſumpſit will not lie to recover money promiſed 
&« for doing that which it was he parties duty io do without 
cc reward; for it is extortion and illegal.“ 


Stoteſbury v. As where the plaintiff, who was a ſpecial bailiff, declar- 
Smith. ed, that having arreſted one Stanton, in conſideration that 
; a BE. he would take the defendant and another as bail for Stan- 
204. 8. C. ton, the defendant promiſed to pay him fix guineas and a 
half, for which this action was brought; it was held not to 
lie, it being the duty of the bailiff to take proper bail 


without any recompenſe or reward whatever, 
So 


8 
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do where an executor ſued out an elegit, and a ſtranger 
in conſideration that the ſheriff would forthwith execute 
it, and of ſixpence paid to him by the ſheriff, promiſed to 

ay him 60ʃ. upon which the ſheriff executed the writ, and 
wif ht his u ut for the money : it was adjudged that 
no aNica lay, as being a conſideration againſt law; for 
the ſheriff is bound to do his duty without reward, and 
this 60/, is no diſcharge of fees due to the ſheriff, being 
given by a ſtranger, and not expreſſed to be in conſider- 
ation of them, 


5. ©* Wherever the conſideration of the afſſump/it ariſes 
cc from a fraudulent tranſadion, this action will not lie.“ 


For where the plaintiffs were ſuttlers to four regiments 
at camp, and were to keep eight horſes for each regiment, 
for the forage of which government gave them an allow- 
ance of hay and oats, which was to be furniſhed by the de- 
fendant, who was the contractor, and bound by his con- 
tract not to commute the allowance af forage for money, 
In fact the plaintiffs kept but fourteen horſes for the whole, 
and entered into an agreement, that they ſhould not take 


the whole of the allowance, but that the defendant ſhould. 


retain part, and give a certain allowance of nine-pence 
halfpenny per ration to the plaintiffs for every ration left, 
this was held to be void, and the money not recoverable ; 
for it was a cheat and fraud on government, who paid for 
the whole, 


And in order to diſable a party from maintaining this 
« action, it is not neceſſary that the cauſe of action ſhould be for 
© money or properly of which others had been defrauded, as in 
c the laſt cale; but if in the tranſaction on which the 
ce action is founded there has been fraud or deceit practiſed 
« on third perſons, the action will not lie.“ 


For where the defendant being about to ſucceed the 
Plaintiff in a houſe, which the plaintiff had before occu- 
pied, and wiſhing to have the furniture, the plaintiff 
agreed to leave it, if ſhe could get a friend to advance the 
money, as ſhe had not the money herſelf. She accordingly 
applied to a friend of the name of e, and he treated 
with the plaintiff for the goods, who agreed to take, 70/ 
for them, which was paid, and ch took a bill of eh 
to himſelf; but there was a private agreement between 
the plaintiff and the defendant, that ſhe was to give 30ʃ. 
more for them, and ſhe accordingly gave two promiflory 
notes for 15/. each, on one of which the pretent action 
was brought; it was reſolved, that the plaintiff could not 
recover, tor the whole tranſadtion was a fraud on , 
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who was induced to advance his money, in order to ſerve 
the defendant; which, had he known of this, he would 


robably not have done, as by this means his end might 
defeated, 


6, © So this action being an equitable one, cannot be 


cc ſupported where the ofſump/it ariſes from an unconſcientt- 
cc ous demand.” We 1 


As where the plaintiff lent to the defendant a ſum of money 
for the purpoſe of making a purchaſe of goods, upon the 
defendant's note payable on demand, and the plaintift was to 
have half the profits on the re-ſale of the things purchaſed, 
over and above the note of hand ; the purchaſe was made, 
and within two hours after, plaintiff made a demand of Pay” 
ment of the note; which being paid, he brought his action 
for half the profits on the ſale of the goods, It was ad- 
judged, that as the note bore intereſt from the demand, to 
Yave intereſt from that time, and half the oor too, 
ſeemed to be uſurious, the demand having been made 
immediately; but if not uſurious, that it was uncenſcienti- 
6us; for the agreement was for half the profits in licu of in- 
zere/t; and the defendant had judgment, 


So where it was Ly to be the uſage and cuſtom of 
the trade of gold-refiners, that in caſe goods purchaſed were 
not paid for within three months, that the buyer was to 
pay an halfpenny an ounce per month till the money was 
paid, this on calculation exceeded the rate of 5 per cent. but 
was adjudged not to be uſury in a cale decided prior to this, 
it not being a loan of money, and being ſanctioned by the 
uſage of the trade (Flayer v. Edwards, Cowp. 112. & poſt.) 
Carter the defendant in this caſe having exceeded the credit, 
an action was brought againſt him, to recover the ſurplus 
arifing from this allowance of an halfpenny per ounce 
above principal and intereſt, the defendant having paid 
the amount of theſe into court, Lord Mansfield was clearly 
of opinion, that though this tranſaction was not uſury, 
yet, that it was in fact taking adyantage of a perſon's ne- 
ceffities, and demanding from him beyond legal intereſt, 
that it was therefore unconſcientious, and not to be re- 
covered, 


7. © And ſo likewiſe if the conſideration is a frivolous 
& or groundleſs one, or if there is no confideration at all, this 
cc action will not lie, for ex nudo patio non oritur attio.” 


As if A. promiſes to B. a ſum of money on conſider- 
ation that B. would make him an eſtate at will, it is a void 
promiſe to — 6 this action, for B. may inſtantly de- 
ecrmine his wil PS 


SQ 
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So where the PR declared, That whereas the de- Tovley v. 
fendant's father had taken the profits of certain lands to * Ali. ** 
which the plaintiff had title, and for which he had filed 
his bill in 1 againſt the defendant, and that in 
conſideration that the plaintiff would withdraw his bill, 
the defendant undertook to repay the profits ſo taken, and 
for which he now brought his action: it was reſolved 
that it could not be maintained, for there was no confider- 
ation, as the bill in Chancery might have been an unjuſt 
one, upon which the plaintiff could have recovered no- 


thing; and beſide that, the ſon was not to anſwer for the 
father's wrong. 


« Upon this ground, a promiſe of any thing for a ſer- | 
, vice already nerformad, without view to reward, 1s void, — 2 vo 
Though where the ſervice had been done at the regueſt of Cro. Eliz. 282. 
another, it ſhall be good to ſupport this action.“ 


J 


But a promiſe to a ſervant in conſideration of paſt ſer- Pranklia v. 
vices has been held to be good, Brad dell. 


Hutt. 84. 
And for the ſame reaſon, promiſes to pay merely in . v. 


conſideration of unſpecified forbearance are void, and will — Cra. 
not uphold this action. For the forbearance might be 2 
but for an hour, which would be a forbearance, and yet 

would be an inadequate and frivolous conſideration. 


Therefore where the conſideration is forbearance, the Treford v. 
time of forbearance ſhould be a convenient one, and ſet Holmes. 
forth to be left to the jury, who are to judge whether the Hut 108. 


forbearance was a ſufficient conſideration to ſupport the 
action. | 


„ But where a party is under a moral obligation to do any Bull. N. P. 147. 
* thing, a promiſe made of payment, or a reward for doing 


<« it, ſhall not be deemed nudum patium, though no other 
« immediate conſideration appears.“ | 


For where in e for nurſing a baſtard child, it ap- Son v. Nelſn. 

| peared that the child had originally been put out to nurſe Sit. Weſt. Hall, 
with the plaintiff, by the mother's uncle, with whom it 4 8. 3. Ns. 

content until the mother's death; that then the father 

(the defendant) being applied to, promiſed to pay, on 

which the action was brought; it was objected that this / 

was nudum paclum, the child not having been taken on his 

credit, But per Lord Mansfield, the defendant was under A 

an obligation to provide for the child; his bare approba- 

tion ſhould be conſtrued into a promiſe, and be ſufficient 


to bind him: ſo the plaintiff had a verdict. 


So 
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- So where a pauper being taken ill, an apothecary at- 


tended her, without any previous order by the overieers 
but they afterwards promiſed to pay, this was adjudged 
not to be a nudum pactum, for the overſeers are bound to 
provide for the poor, 


8. Aſump/ſit will not lie where the debt for which the 
action is brought is due by ſpeciality; for the ſpecialty. 
ought to be declared on: therefore it is neceſſary always 
in the declaration to ſet out for what cauſe the debt became 
due (pet) or it will be a ſufficient reaſon to arreſt the 
judgment, 


Therefore where by deed under hand and ſeal, the plaintiff 
had appointed the defendant his deputy, as prothonotary 
to the palace court, and the defendant entered into articles 
to account : the plaintiff brought aſſumpſit for the ſums re- 
ceived by the defendant in the office, and the action was 
held not to lie; for the defendant being bound by deed, 
the plaintiff had a remedy againſt him of an higher nature; 
as here an action of covenant, | 


« However, though the cauſe of action may have ariſen 
« under a deed, yet, if party's remedy is not by means of 
cc the deed, this action will lie,” 


As where the ſurety paid the debt, for which he had 
Joined another in a bond, it was adjudged that he could 
maintain a//ump/it for it againſt the principal, it being 
money paid to his uſe, 


But where the plaintiff joined the defendant as ſurety 
for payment of ſeveral ſums of money, but took a bond from 
him for the amount of the ſums he was 7 engaged for, and 
which ſums he was afterward obliged to pay, and then 


brought aſſumpſit for them; the action was adjudged 


not to lie; for having taten a bond, he had relied on that as 
his ſurety, and not on the promiſe the law would other» 
wiſe raite in his favour, 


nf 
ce Tn the laſt caſe, the plaintiff having relied on the pro- 
ce miſe raiſed by implication of law, could not recover; 
« but where there is an expre/s promiſe, it has been held 
& otherwiſe,” 


For where in caſe upon promiſes the plaintiff and de- 
fendant had entered into articles of partnerſhip, which 
contained a covenant to account at certain times, and this 
demand aroſe on the balance ſtruck, which it was proved 
the defendant expreſsly promiſed to pay; it was objected 
that the action ſhould be covenant; but it was ruled by 
Buller, Juſtice, that the action well lay, as founded on the 
expreſs promiſe, 

And 


| 
| 
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And a fortiori where a like a balance was ſtruck on the 
diſſolution of a partnerſhip, and an account ſtated, con- 
taining that balance, and alſo other articles not connected 
with it, and which account ſo ſtated the defendant pro- 
miſed to pay; it was held clearly by the court, that this 
action lay for it. | 


So where there is an expreſs premiſe to account, this action 
will lie; but the plaintiff ſhall not in that action be allow- 
ed to go into the particulars of the account, but ſhall confine 
himſelf merely to the damage he has ſuſtained from not account- 
ing according ie promiſe, 


And therefore in aſſumpſt grounded on a promiſe to ac- 
count, miſapplication or breach of truſt muſt always be 
laid in the declaration; for if a man receives money to a 
\ purpoſe, it is not to be demanded as a duty until 

e has refuſed to apply it according to his truſt, 


However, where a perſon gave a reſpondentia bond for 
a ſum of money, and bound himſelf by an indorſement on 
the bond, that in caſe the obligee chole to aſſign the bond 
to any perſon, that he would pay the affignee the whole 
ſum without any deduction. This was adjudged to be an 
undertaking to any aſſignee to pay the money, and that 
indebitatus aſſumpfit would therefore lie for the money by 
the perſon to whom the bond was aſſigned, as jounded on 
the undertaking and not on the bond, 


9. Aſſumpſit will not lie where the agreement in 
« which it is founded has been obtained by coercion, or 
« js a fraud on others,” 


For where in aſſumpſit upon promiſes; the caſe was, that 
the defendant having become intolvent, had by deed of 
truſt, dated the 26th of April 1787, aſſigned all his effects 
to truſtees for the benefit of his creditors, who were to 
fign it by a. given time; the plaintiffs refuſed to ſign the 
deed, unleſs their whole-debt was tecured to them, upon 
which an agreement was entered into by the plaintiffs 
and the defendant, that the plaintiffs ſhould fign the 
deed, and receive the dividends under it and that for 
payment of the reſt, the defendant undertook to re- 
commend cotton to the plaintiffs for ſale, the profits 
of which ſhould in three years diſcharge the remainder 
of the debt; and in caſe of loſs or deficiency, that the 
defendant ſhould make it good, It then appeared that 
a loſs had in fact happened on the ſale of the cot— 


tons; for which, and the original debt, this action was 


brought; it was reſolved, that the action would not lie; for 
it was intended by the creditors who had ſigned the deed, 
that on the defendant's aſſigning over all his property to 
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his creditors that he ſhould become a free man ; but rhe 
plaintiffs havingexecured the deed on a private agreement, 
ſecuring to themſelves a further advantage, it was a 
coercion on the defendant himſelf, and a fraud on the 
other creditors, and ſo could not be ſupported, 


10. Theſe are caſes in which, on account of the con- 
ce fideration on which the action is founded being bad, the 
ce plaintiff cannot recover; but in thoſe caſes, i the party 
& has paid the money on ſuch conſideration, he /hall not be al- 
& [owed to recover it back,” 


As where a lottery-office keeper paid money on an in- 
ſurance policy, which inſurance was againſt at of parlia- 
ment. Havi brought his action to recover it back, it 
was reſolved, that the inſurance being illegal, the court 
would not aſſiſt him in the recovery of what he had volun- 
tarily paid, and the defendant had judgment, 


So if a perſon pays a debt which has been barred by the 
ſtatute of limitations, or contracted during his 5 20k 
and not for neceſſaries, or to the extent of principal and 
intereſt on an uſurious contract, or money fairly loſt at 

lay. In none of theſe caſes can the party recover it 

ack; for it was paid through a motive of honour and 
honeſty, and the defendant might therefore retain it with 
a ſafe conſcience, and therefore the law will not compel 
him to refund it. 


« But where the money has bcen paid on an illegal 
© conſideration, that is to induce an illegal act, it the ſer- 
vice is not performed, the plaintiff ſhall recover back the 
© money.” 


As where a man gave money to a cuſtom-houſe officer 
to run goods, the goods were ſeized, and the perſon re- 
— back his money again. 


11. Though the perſon who has received any money 
from another, may not be legally intitled to keep it, yet 
« if it depends on a queſtion of right, which cannot be fairly and 
ec completely tried in this form of action, but may in another; 
&« afſump/it cannot be maintained for it.“ 


As where the defendant had taken and impounded the 
plaintiff's cattle as damage feaſant, the plaintiff claimed a 
right of common, but paid the money charged for the damage, 
and then brought aſſumpfir for money had and received, to 
recover it back, for the purpoſe of trying the right; the 
action was adjudged not to lie; 1ſt, Becauſe that upon 
the general iſſue of non aſſump/it the defendant would not 
be apprized of the point to which to apply his defence, 
and 
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and 2dly, That the right would not be decided, for it 
would not appear afterward on the face of the record, 
The action {ould have been treſpaſs or Yeplevin, in which 
the right would come in queſtion, and appear on the face 
of the record. 


So where afſump/ſit for money had and received, was Towerv. Wells. 
brought to recover back twenty guineas, given as the Cowp. 819. 
difference in the exchange of two horſes of the plaintiff's and 
of the defendant's; the defendant had warranted his to be 
ſound, but it afterwards appeared to be unſound ; on diſ- 
covering the unſoundneſs, the plaintiff ſent back the de- 
fendant's horſe, and demanded the twenty guineas; but 
the defendant ſaid he had ſold him, and refuſed to take 
him, on which this action was brought, and was held not 
to lie, for the warranty was the point to be tried, which it 
could not be in the ation in this form. That is an action Stuarty.Wilkins 
for money had and received; but the plaintiff might declare in Pougl 18. 


aſſumpſit on the expreſs warranty. 


So it will not lie as for money had and received, to recover Nightingale 
ock in any of the public funds; for ſtock is not money, and *figve* = Meti- 
the remedy ſhould be by bill in Chancery. This cafe was Bolt 2 . 
to recover back Fol. India ſtock ol LB, to the de- 2 Black. Rep. 
fendant by the bankrupt after an act of bankruptcy com- 684. 5 © 


mitted. 


So where the plaintiff who was ſervant to the defend- Noyes v. Price. 
ant, had found ſome bank notes, as he ſaid, in the de- Su. Hill 1776. 
fendant's cellar, he ſhewed them to the defendants who — 
ſaid they were not their property; but refuſing to deliver 
them up, the plaintiff brought aſumpſit for money bad and 
received againſt the defendant; and Lord Mansfeld held, 
that the action would not he, it ſhould have been trover 


for the notes. 


12. Theſe are the moſt material grounds of this action. 
It is however to be obſerved, that as this action is found- 
ed upon promiſes, it is enacted by the /atute of frauds, 29 
Car. 2. c. 3. that no action can be maintained on a bare 


. without a note in writing to prove it, in the fol- 
owing caſes : 


1. No executor ſhall be charged in any deficiency or 
© damage out of his own eſtate : 2. No perſon ſhall be 
“charged to anſwer for the debt or deſault of another 
„ perſon : 3. Nor any one be charged on any agreement 
in conſideration of marriage: 4. Nor upon any agrec- 
“ ment for the ſale of lands, tenements, or hereditaments: 
66 55 Nor upon any agreement whatever which is not to 
4 be carried into execution within a year from the mak- 
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te ing thereof, unleſs there be a memorandum of the con 
e tract, agreement, or undertaking, ſigned by the parties 
« of their agents properly authoriſed.” 


Upon theſe clauſes in the ſtatute, theſe deciſions follows 
ing have taken place. 


As to the firſt, I find no determination. 


As to the 2d, the rulè is, 1, & That if the defendant 
© comes only in aid of another who obtains the goods, fo 
« that there is a remedy againſt both, according to their 
tc diſtinct engagements, that that is a collateral undertak- 
ce jng, and void without a note in writing; but where the 
« whole credit is given to the defendant, fo that the other 
de js but as his ſervant, and there is no remedy againſt 
&« him, that is not a collateral but an original undertaking ; 
in which caſe a note in writing is not nedeſſary. 


As where the plaintiff was leſſor to one Tay/or, who 
owed him 45/. for rent, Taylor aſſigned over all his effects 
for the benefit of his other creditors, who appointed the 
defendant as their broker, to ſell the effects. He advertiſa 
ed a ſale, and on the morning of it the plaintiff came to 
make a diſtreſs; whereupon the defendant promiſed that if 
he would defift from diftraining, that he would pay him 
the whole of the rent. For this rent the action was 
brought, and the defendant relied on the ſtatute of frauds 
as an undertaking for the debt of another, and no memo- 
randum in writing. But it was adjudged that the plain- 
tiff having a prior lien on the goods in the hands of the 
defendant, that they were the fund charged, and to pay out 


of this fund was an original undertaking by the defendant 
himſelf. 


2. © But wherever the perſon undertaking is jointly ins 
ce tereſted with others, though they receive the benefit of 
„his undertaking, no note in writing is there neceſſary; 
for the undertaking ſhould be /e/ely tor the debt of ano- 
& ther, Which here is not the caſe,” 


As where an action was brought againſt the defendant 
and two oth-rs, for appearing for the plaintiff without 4 
warrant, and the defendant promiſed that if the plaintiff 
would not proſecute his action, that he would pay him 10/. 


and colts, A note in writing in this caſe was held not to 


be neceſſary, it not being a promiſe ſolely for the debt of ano+ 
ther, the detendant being himtelf originally liable (3 Burr. 


1888.); but per Holt, If A. ſays, do not proceed againſt B, 
for a debt, and ] will give you 104%. this would be within the 


ſtatute. 
3. 40 80 


. 


ASSUMP SIT. 
3. * So it ſhould ſeem that a debt ſhould be abſolutely due 


sto, or a demand exiſt by the perſon to whom the unde! 


© taking is made, to make a note in writing neceſlary. 
For it the third perſon for whoſe benefit the undertaking 
was given was never himſelf liable, the undertaking 
„ ſhall be deemed an original one, and no note in writing 
ebe neceſſary,” 


Therefore where, in conſideration that the 
would not ſuc A. B. for a debt which he owed him, the 
defendant promiſed to pay the money due, viz. 4/. ina 
week. This was adjudged to be clearly within the ſtatute, 
and void without a note in writing; for it was for the 
debt of another, and ſtill ſubſiſting, notwithſtanding the 
defendant's promiſe, and ſo was collateral. 


But in this caſe, where the plaintiffs teſtator had 
brought an atlion againſt one Johnſon for an affault, in con- 
ſideration that he would withdraw the record, and not 
proceed to trial, the defendant Nah promiſed to pay him 
5ol, On action brought for this 5o!. the defendant plead- 
ed the ſtatute of frauds; but it was adjudged not to be 
within it; for Fahnſon was not a debtzr, the cauſe was not 
tried, there might have been a verdict for him, to that 


never being Fable to any certain debt, this was an original 


undertaking by the de fendant, and not for the debt of 


another, 


This is confirmed by this caſe; for here an action be- 
ing brought by the plaintiff againſt one Victers for a certain 
fam of money, the defendant in conſideration that the plain- 
tiff would ſtay his action, undertook to pay the money; 1% 
was held clearly that there ſhould have been a note in 
e for the undertaking was for a /u /i/{ing debt of an 
ter, 


4. So wherever a perſen is bound by law to de any af for an- 
© other, or to procure it ta be done, if it is doe, though without 
&« the requeſt of ſuch perſan, a ſubiequent promiſe by him ta 
& pay is good without a note in writing.“ 


As where a pauper was taken ill, and an apothecary 
ſent for without the knowledge of the overtcers of the 
poor, who attended and cured her, and after the cure the 
overſeers promiſed to pay him by parol. It was adjudged 
ſutficient to charge them; for. the overſeers are bound to 

rovide for the care of the poor, and fo thall be deemed 
originally liable. | 


5. However, it ſeems to. be difficult to draw any gene- 
ral rule to decide in what cates an undertaker for the debt 
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of another ſhall be charged, and in what not; and it muſt 
therefore be left to the jury to decide to whom the 


original credit was given, for on that point all the cafes 
turn, 


But thus far it has been decided : 


© That if the perſon for whoſe uſe goods are furniſhed 
& ig liable at all, in ſuch caſe a note in writing is neceſ- 


« fary to charge the party who gives the undertaking to 
66 pay.“ 


For where the defendant applied to the plaintiff to ſerve 
one Coulthard, of Pomſret, with groceries; the plaintiff 
ſaid he did not know Coulthard, nor any perſon in that 
part of the world, upon which the defendant replied, 
« you know me, and Tl. fee you paid: the plaintiff ſaid 
then he would ſerve him, and the defendant repeated the 
ſame words. Coulthard ordered goods which were ſent, 
he was made debtor in the plaintiff's books, and they ap- 
plied to him for payment; which not being paid, this 
ation was brought againſt the defendant on his under- 
taking, The defendant relied on the ſtatute of frauds; 
for the plaintiff the diſtinction in Jones v. Cooper, Cowp. 
227. was relied on, viz. That where the promiſe to pay for 
goods delivered to a third perſon, was made before the deli- 
very, that it ſhould be deemed an original undertaking, 
and a note in writing not neceſſary; but the court over- 
ruleck that diſtinction, and held, that if the party receiving 


the goods was at all hable, that a note 1n writing was 
neceſſary. 2 


zd. The third caſe under the ſtatute requiring a note 
in writing is “On agreements in conſideration of marriage,” 


As to which it has been ſettled, 


I. That promiſes to marry, are not within the ſtatute, 
« For the ſtatute relates only to promiſes or contracts in 
« confideration of marriage, as to pay money, make a 
c ſettlement, Sc.“ 


As where a father wrote a letter, ſignifying his conſent 
that his daughter ſhould marry T. E. and that he would 
give her 1500/, On a further treaty he receded from this 
propoſal; but ſometime afterward he declared that he 
would agree to what he had promited in his firſt letter. It 
was adjudged that this laſt declaration had ſet up the firſt 


letter, and was a good promiſe in writing under the 
ſtatute, 


So 


| 
| 


FC 
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So where the defendant before the marriage with the 
plaintiff, promiſed her that ſhe ſhould enjoy all her own 
eſtates to her ſeparate uſe, and writings were ordered 
to be drawn accordingly. After marriage the defendant 

romiſed by letter as before, But upon a bill filed againft 
bim to compel a performance, he pleaded the ſtatute of 
frauds, and it was held to be a good bar, as this was clear- 
ly an agreement in conſideration of marriage, and there 
was no note in writing before the marriage. 


2. © As to what ſhall be a ſufficient ſigning within the 


e ſtatute, it was decided in this caſe,” 


That where on a treaty of marriage between the plain- 
tiff and his wife before their marriage ; the defendant 
who was mother of the plaintiff's wife, promiſed to give 
her 1000!. and accordingly articles were drawn, to which 
the plaintiff, his wife, and a truſtee were parties, for the 
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purpoſe of ſettling the 1000. on the marriage: they were 


read over in the preſence of the mother, and executed in 
her preſence, _ ſhe ſigned her name as a witneſs. This 
was adjudged to be a ſufficient ſigning of a note in writ- 
ing within the ſtatute, 


4. The fourth caſe under the ſtatute requiring a note in 
writing is,“ on agreements for the ſale of lands or any intereſt in 
6 them.” 


This clauſe is confined to the ſale of things real, as 
© the lands themſelves, and fo does not extend to the ſale 
* of timber growing on the land, which is a mere chattel, 


„ and ſo may be ſold by parol.“ 


| Cafes under this head fall more properly to the juriſdic- 
tion of the court of Chancery, as they occur on the ground 
of a bill being filed to compel a ſale and complete a pur- 
chale, | 


1. In that court it has been held, That a ktter from 
the ſeller of an eftate mentioning his intention to ſell the 
eſtate, but not the terms, is not ſuch a note in writing as is 
required by the ſtatute, 


2, Plaintiff agreed to ſell to the defendant an houſe for 
(ool. and by conſent an attorney drew a draft of a con- 
veyance, which was ſent to defendant to perute; he made 
ſeveral alterations in it, and returned it to the plaintiff to 
get it engroſſed, and a time was appointed for executin 
it. Afterwards refuſing to perfect the canveyance —_ 
pay the money, the plaintiff filed his bill, When it was 
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reſolved that this was not ſuch a ſigning or memorandum 


in writing as was good under the ſtatute, 


3. But if the party or the faith of ſuch a ſale enters in- 
to poſſeſſion, and lays out money in improvements, a court 
ot equity will order a ſpecitic performance. 


5. The fifth caſe in which a note in writing is required, 
is on agreements not to be performed within a year, 


As to this the rule is, That where the agreement de- 
© pends upon a contingency, and it does not appear but 
ce the contingency will happen within the year; nor does 
eit appear from the agreement that it is to be performed 
« after the year; there a note in writing is not neceſſary, 
e becauſe the contingency may happen within the year, 
and ſo the agreement be performed within that time: 
« but where it appears from the whole tenor of the agree- 
© ment, that it is to be performed after the year ; there an 
agreement in writing is required under the ſtatute,” . 


As where by parol the defendant's teſtator promiſed the 
ee that if ſhe would come to live with him as 
ouſekecper, that he would give her 81, per annum, and 
leave her by his will an annuity of 161. a year, She went and 
lived with him till his death; when he having failed to 
make for her the proviſion promiſed, ſhe brought her ac- 
tion againſt the executor ; when it was ruled, on the de- 
fendant's pleading the ſtatute, that as this depended on a 
contingency (as the teſtator might have died within the 


year) no note in writing was required, and the plaintiff rex 
covered the value of the annuity, | 


So where the promiſe was to pay one hundred pounds 
on the defendant's marriage, a note in writing was held not 
to be neceſſary. 


So where it was to pay on the re'urn of a ſhip for both 


theſe contingencies might happen within the year. 


I ſhall now, in purſuance of my original diviſion, pro- 
ceed to the conſideration 
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H. OF ASSUMPSIT WITH REFERENCE TQ 
| THE PERSON, © 


This is in the caſe, 


1ſt, Of Perſons in general. 

2d, Of Factors. 

3d. Of Agents or Receivers. 

4th. Of Maſters and Owners of Ships, 
5th. Of Servants, 

6th. Of Partners, 

7th. Of Bankrupts. 

8th, Of Executors. 

gth. Of Huſband and Wife, 

Ioth. Officers of the Revenue. 


iſt, OF PERSONS IN GENERAL, 


1. „It is a general rule, that no perſon can maintain Jordan v. Jer- 
ce this action on an agreement to which he is not a party; dan. 


ce for in ſuch caſe there can be no contract expreſs or im- 
F plied,” 


? Cro, Eliz. 369. 


Therefore where one Hardy being indebted to the plain- Crow v. Rogers. 
tiff, the defendant undertook to pay Harey's debt to the ! $3 592. 


plaintitf, provided Hardy would afhgn to the defendant 
an intereſt which he had in a certain houſe, and the plain- 
tiff avers that Hardy was ready to aſſign, whereby the de- 
fendant became liable to pay the debt fo due by Hardy. 
It was re'olved that the plaintiff could not maintain this 
action againſt the defendant, he being a ſtranger to the 
conſideration ; as the agreement was between Hardy and 


the defendant, and no contract ſubſiſted between the de- 
fendant and him, 


So where one Parrie was indebted both to the plaintiff Bourne v. 


and the detendant, and a ſtranger was indebted to Parrie; 
the defendant undertook to pay Parrie's debt to the plain- 
tiff, on condition that Parrie would ſuffer him to ſuc the 
ſtranger: he did ſo ſue the ſtranger, and recovered; and 
then the plaintiff ſued him and had judgment, which was 


arrcſted ; 
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arreſted : for the plaintiff was a ſtranger to the conſider- 
ation, 


However, where the conſideration is a prom/ion for, or 
©« to enure to the advantage of a child, this rule has admitted of 
d exceptions,” 


For where the defendant's father, who was alſo father 
to the plaintiff's wife, was about to cut down 100ol. 
worth of timber off an eſtate which was to deſcend to the 
defendant, as a portion for the daughter: the defendant 
then promiſed his father that he would pay 1000l. to his 
fiſter, provided the father would not fell the timber, In 
an aCtion brought by the daughter's huſband for this fum 
after the father's death, the plaintiff had a verdict, It was 
moved in arreſt of judgment, that the action could only 
have been brought by the father, or his executors, as 
party to the agreement, and not by the daughter, who was 
a ſtranger to it: but it was adjudged, that it being a pro- 
viſion for and a kind of debt to the daughter, that He 
ſhould maintain this action though a mere ſtranger could 
not, 


And a ſtill ſtronger caſe was cited in the caſe from Vent. 
6. above: Where a phyſician was promiſed a ſum of 
money for himſelf, and another for his daughter, provid- 
ed he performed a certain cure : it was held, that the 
nearneſs of relation gave the daughter the benefit of the 
conſideration performed by her father; and that oe might 
maintain aſſumpſit for the money. | 


« And upon this ground it ſhould ſeem, that in aſſump- 
« ft upon promiſes, general declarations are not ſuf— 


% ficient; they ſhould be made 1 the perſon who brings the 


- of action. 


For where upon a diſcourſe between the father of 4. 
and B. in relation to a marriage between A. and the 
daughter of B. B. ſaid, that he would give one hundred 
pounds ts whoever would marry his daughter with his conſent, A. 
did marry her with his conſent and brought his action for 
the money : when it was adjudged, that it would not he 
on thoſe general declarations, as they amounted not to a 
83 to the plaintiff himſelf; though this would now 
clearly bad on the ſtatute of frauds. 


2d. In the caſe of 


FACTORS, 


| 
. 
a] 
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1. If a factor ſell the goods of a perſon beyond ſea, he 3 v. 


may maintain an action in his own name for the price; 
for the promiſe ſhall be preſumed to be made to him: and 
ſo if he buys goods, the ſeller may have an action againſt 
him, for the credit ſhall be preſumed to be given to him : 
and particularly becauſe it is for the benefit of trade. 


This ſeems clearly to be the caſe where there is no in- 
terpoſition of the owner of the goods ſold, as to whom, it 
ſeems, “ That the faQor's ſale creates a contract between 
the buyer and the owner of the goods; and therefore if 
the factor ſells for payment at a future day, if the owner 
gives notice to the buyer to pay him, and not the factor, 
„the buyer is not juſtified in paying the factor.“ This 
was the Kräne delivered by the chief juſtice in the caſe 
of Alderton and Schrimſbire following: but the jury found 
quay his direction: their verdict was to the following 
effect: 


That where, by the uſage of trade, the factor ſells the 
goods at his own riſque ; that is, at all events anſwerable to 
the owner; in ſuch caſe the owner cannot arreſt the 
money due on the ſale of his goods in the hands of the 
buyer: for the factor, not the buyer, is debtor to the 
owner of the goods, 


But that caſe ſeems now not to be law; for in this caſe 
the doctrine before laid down by the chief juſtice in Alder- 
ton v. Schrimſhire, was recognized and admitted, The 
caſe was this: In the month of June 1783, a cargo of 
wheat was conſigned to the plaintifts from O/zend, and they 
employed one Farrer as their factor to ſell it. It was 
proved, that the factors in this trade have a del credere 
commiſſion beſide factorage, and never, except in caſe of 
the failure of the factor, make the purchater's names 
known to the owners, On the gth of Fune, Farrer fold 
two hundred quarters of this wheat to the defendant, On 
the 16th of June, Furrer handed over to the plaintiffs the 
wheat then remaining in his hands, and the names of 
thoſe who had purchaſed the reſt ; and among others that 
of the defendant Milward. On the 20th of the ſame 
month Farrer ſtopt payment, and compounded with his 
creditors, who executed to him a deed to that purpoſe. 
On the 21ſt of June, the plaintiffs delivered to the detend- 
ant a bill of parcels of the wheat fold by Farrer, and de- 
manded payment by his acceptance of a bill to the amount 
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at a month's date. The defendant refuſed, and inſiſted 
that he had a right to ſet jt off againſt a debt due by Far- 
rer to him. The plaintiffs brought his action; and the 
doctrine of the chief juſtice in Schrim/hire v. Alderton, was 
laid down to the Jury by Juſt. Buller as the clear law 
on the ſubject; and the jury found accordingly for the 


plaintiffs, 


« But the doftrine of this caſe only applies where no- 
* thing is due to the factor himſelf : for he has a lien upon 
* the money in the hands of the buyer for any monies 
due, or for any engagement he enters into on account 
of the principal: for be may bring an action for the 
price againſt the buyer; and it would be no defence for 
Him to ſay, that the principal (the owner of the goods) 
* was indebted to him (the buyer) to the amount of 
* them: for the factor has a prior right.“ 


This was the law as held by Lord Mansfield in the fol- 
lowing cale : In aſſumpſit for goods ſold and delivered, by 
the plaintiffs as aſſignees of one Dowding, a bankrupt, It 
appeared that Dowd:ng was a clothier, and employed one 
Fefferies as his factor, who fold to the defendant Goodwin 
the cloths in queſtion, mar ed F. Dawdine, before the act of 
bankruptcy. Gordwin knew Frfferies io have ſold the gands as 
Jactor, ana he had notice from the afſygnees not. #0 pay Jer ies: 
notwithſtanding which he did pay him, and this action 
was now brought to make him pay the value again to the 
aſſignees. It appeared in evidence, that Dowding. wanting 
money to buy cloths, that Fefferies had joined him in 
bonds for the purpoſe of raiſing it, on the ſecurity of the 
cloth being ſent to him. It was adjudged by the court that 
F:fferie: had a lien upon the cloth and the money. in 
the hands of the buyer, on account of the money to raiſed 
(Fceffiries having paid the amount of the bonds); and thaxg 
therefore the plaintiffs could not recover. 


** 


2. Every factor ought to ſell for ready money, uns 
leſs the uſage of trade is otherwiſe ; and if be ſell upon truſt, 
without uſage to warrant hm, he alane is chargeable in caſe of a 
boſs : but if the uſage be to give credit, then in caſe he 
ſells to a perſon in good credit, if ſuch perfon, fails, the 
factor is diſcharged : but it is otherwile, though, the uſage 
to ſell is ſo, if he tells to a perſon notorioutly diſeredited 
at the time of the (ale: for then in caſe of a lots he is 
liable; and ſo he ſhould ſell in market overt, or there 18, 


no change of property. 


3. As a factor has a lien upon goods conſigned to him 
for his own demands; and as alfo, if goods conſigned to 


him as factor remain in ſpecie, they are not ſubject to his 
; bankruptcy z 
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bankruptcy : ſo where ills have been remitted to a factor 
for a ſpecial purpoſe, if not diſpoſed of or paid away at 
the time of his bankruptcy, they ſhall ſtill be confidered 
as belonging to the principal, and be recovered in this ac+ 
tion; but ſubje& however to any lien the factor himſelf 
may have on them. | 


2. The next is the caſe of 


AGENTS OR RECEIVERS, 


tz An action for money had and received will not lie Sadler v. Evans \ 
againſt a known agent, or receiver, for money paid de 4 Burr. 1983. 
luntarily to ſuch agent er the uſe of the principal, unleſs he 
had paid it over after notice not to do it: for it would be 
unjuſt to ſuffer ſuch an action to proceed, and to leave 
him to be defended or deſerted as the principal thought 
fit; and eſpecially if the action is brought for the purpoſe 
of trying any right of the principal, 


For where a man receives money for another as his Steptegeld e. 
agent; under a pretence of right (ex gr. for tithe) the court 3 8 
will not ſuffer the principal's right to be tried in an ac- per Lesch. jet. 
tion againſt the agent, if the defendant can ſhew the Buller N. P. 133. 
leaſt colour of right in his principal: as in this caſe, by 


having been ſome time in potleſhon, 


2. So where money has been paid to an agent or re- Buller v. Harri- 
celver by miſiake, he (fall not he liable to refund it if be Wh 
| has paid it over to his principal; for he ſhould not ſuffer for uns of oe 
another's miſtake, but the payer ſhould reſort to the prin- 
cipal himſelf: but if he has not paid it over to his princi- 
pal, but has it in his hands, or only given credit for it t5 his 
| principal in his books, or on an account between them ; in thete 
| caſes, he ſhall be perſonally liable, though not paid over : 
but if any new credit had been given to the principal by the 
agent on receiving the money, it would be proper evi- 
dence to leave to the jury, Whether the agent might not, 


1 not received any prejudice thereby ? and fo vary the 
cale, | 


3. © But as to how far the principal ſhall be bound by 
ce the act of his agent, a diſtinction is to be obſerved be- 
«© tween a general and a particular agent, 


A general agent ſhall bind his principal by all bis afts, even Per cur. 3 Term 
though he exceeds his authority; as if a ftable-keeper Rep 763- 


having an horſe to ſell, directs his ſervant not to warrant 
him, notwithſtanding which he does, the maſter will ne- 
vertheleſs be liable on the warranty, becauſe the ſervant 
was acting within the ſcope of his authority; and the 

public 


1 1 | 
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public cannot be ſuppoſed to be cognizant of any private 
converſation. between the maſter and the ſervant: but 
where a perſon is made a particular agent, and under a 
circumſcribed authority, there he can oaly bind his prin- 
cipal as far as he as within his authority, for that would be 
to enable one man to bind another againſt his will, 


3. The next is the caſe of 


MASTERS AND OWNERS OF SHIPS. A fac. Abr. 


CA 
Theſe are liable to this action. 1. For general charges 


againſt the (hip, 2. For repairs. 3. For ſeamens wages. 


1. As to general Charges againſt the Ship. 


| 1. The maſter of a ſhip may bind his owners to any 
30 & contract which is for the benefit of the ſhip. 


' Vas v. Hail. As where the ſhip was captured and ranſomed, and the 

| a Term Rep. 73, maſter prevailed on one of the ſeamen to become an hoſt- 

| age, and promiſed him the wages he then had (gl. a | 
| 


the ranſom was paid, to which the plaintiff agreed, and in 
conſequence remained a priſoner from May 1780 to Au- 
gui 1783. The owners diſputed the payment of the ran- 
ſom-bill, as being more than the value of the ſhip and 
cargo, which occaſioned a ſuit in the W in con- 
ſequence of which the ranſom- bill was ſet aſide, and the 
net proceeds of the ſhip and cargo paid to the captors. It 
was contended for the defendant, that the captain had 
exceeded his authority, and had no right to bind the 
owners beyond the value of the ſhip: but this N done 
for the ſuppoſed benefit of the ſhip, by a perſon having 

wer to bind them, was adjudged to charge the owners: 
and the ſailor recovered for the whole time he was in 
the cuſtody of the enemy. 


j month) for the time he ſhould remain with the enemy till 
| | 


2. It is enacted by ſtat, 7. G. 2. 15. © That no perſons who 

6 are or ſhall be owners of ſhips ſhall be liable for any 

| “ loſs or damage, by reaſon of any embezzlement of, ſe- 

* « creting or making away with (by the maſter or mari- 
J « ners) any gold, ſilver, jewels, or merchandize or other 

bY goods which ſhall be ſhipped, taken in, or put on board 

“ any veſſel b:yond the value of the ſhip and freight,” 


Button v. Under this ſtatute it was decided, That where 2 large 

Mitchell. 2 uantity of dollars had been ſhipped on board the ſhip Elbe, 

* — London to Hamburgh; and while the ſhip lay at an- 

chor in the Thames ſhe was boarded by a number of freſh- 

water pirates, who robbed her of the dollars; that, bs, mw 
| objc 
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object of che ſtatute was to protect the owners from all 
treachery of the maſter and mariners, and at the ſame 
time to {ubje& them as far as they truſted the maſter and 
mariners ; that it was neceflary to prove the colluſion or 
aſſiſtance of either the maſter or mariners; therefore, in 
this caſe, it being proved, That one of the ſailors had 

iven information to the robbers when the dollars were 
Fro ht aboard, and got ſhare of them, that that ſatiſ- 
fied the ſtatute : and the plaintiff had judgment only to the 
amount of the ſhip and freight. 


3. And for ſuch general charges againſt the ſhip, the 


« owners are ſpecifically liable.“ 


For where the defendant was ſole owner of a ſhip, which Pariſh v. Craw- 
he let to Fletcher for a e at a certain ſum, and Fletcher was _ i 
10 have the benefit of carrying the g:ods. The plaintiff had ſhip- - 
ped a quantity of moidores, and the bills of lading were ſign- 
ed by the captain; the moidores being loſt, an action was 
brought againſt the defendant as owner to charge him un- 
der the ſtat. 7 G. 2. to the amount of the ſhip and freight. 
For the defendant it was infiſted, That Fletcher was owner 
to this purpoſe, and that he ſhould be ſued : but it ap- 
pearing that the defendant had covenanted for the con- 
dition of the ſhip and behaviour of the maſter, it was 
ruled, that he was liable, for Fiztcher had only the uſe, but 
he had the ownerſhip, and that the freight he had from 
Fletcher was ſufficient to charge him. 


2. As to Repairs done to the Ship. 


1. If they are done at home, there is no lien on the ſhip Watkinſon v. fee 
itſelf, but the owners muſt be perſonally ſued : but if the Barnardifion. SA 
repairs are done abroad, by the maritime law the maſter * 3 


may hypothecate the ſhip's bottom. 4. 2 . AL. VI. * | G 


2. The perſon who repairs a ſhip has his election either Garaham v. 
to ſue the maſter who employs him, or the owners; but Bennett. 
if he nndertakes it on a ſpecial promiſe from either, the * . 816. 
other is diſcharged. 


* But where no ſuch agreement appears, both are ſub- 
« ject: and no private agreement between the maſter and 
« owners ſhall deprive a perſon who has a charge againſt 
&* the ſhip for repairs, from ſuing either party.“ 


For where the owners of a ſhip h her for years to the Rich v. Coe. 
maſter, under covenants, giving him the ſole diſpoſal of Coop. 636. 
her, for his own ſole benefit, he undertaking to keep her in re- 
pair during the term; the owners were notwithſtanding held 
to be liable for repairs done to the ſhip during the term, 
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and neceſſaries furniſhed to her, by order of the maſter, 
though they were unknown at the time to the- plaintiff 
who turnifhed: them: but if the plaintiff had had notice 
of the contract between the maſter and owners, it might 
be a ground to abſolve the owners. | 


“ The owners therefore are generally liable; but the 
cc n hi * 
maſter only on his contract, and no further, 


He therefore is not liable to be ſued for neceſſaries fur- 
niſhed to the ſhip before the time he became maſier of her: 
for there there is no contract. 


ce So in order to ſubje a perſon as owner, he muſt be 
« abſolute owner, and in paſſeſſion. 


For where the plaintiff was a ropemaker, and ſupplied 
the ſhip Three Sifters, with cordage and ſtores en the 7th of 
Feb. 1787, and 22d July and 1ſt of Aug. 1788, by the order 
of one Palmer, the owner, without knowledge of the defend- 
ant, On the Oth of. Feb. 1787, Palmer gave a bond to the 
defendant for 3000 l.; and on the ſame day exccuted a deed, 
aſſigning the ſhip to the defendant abſolutely, with a power of 
felling her at any time for payment of the money, but 
with a covenant to re-convey on payment of the -money 
lent, but that not to interfere with the power of ſale 
before given. On the 1th of Aug. the defendant took poſſeſſion : 
on the 22d he fold her with an indemnity to the pur- 
chaſer, againſt all demands up to that time; and this ac- 
tion was for the goods fornilhed at the times above men- 
tioned, by order of Palmer, when it was reſolved, That 
this was a conveyance in the nature of a mortgage; that 
Palmer was the owner until the deſendant too poſſeſſion 5 and 
that the defendant was therefore not liable until he took 
poſſeſſion : and the defendant therefore had judgment. 


3. And ſo much is the intereſt of the maſter conſi- 
« dered only as that of a ſervant, and the whole property 
6 in the owners.“ 


That where a cuſtomhouſe officer had exacted exorbi- 
tant fees from the maſter of a veſſel; an action for money 


had and received was adjudged to lie againſt the officer at 
the ſuit of the owners, 


4. The owners may maintain aſſumpſit for the 
„freight, but a mortgagee of the ſhip cannot until he has 
taken poſſeſſion under the mortgage,” 


For where the owner had mortgaged the ſhip in Jan. 
1783, to the 2 1 but the owner having victualled 
and manned the ſhip on a voyage to the V Indies 
and home, at his own riſque and expreuce, had con- 

ſigned 
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ſigned her to the houſe of Dunlop, in London, with orders 
to ſell her. She diſcharged all her cargo on the 27th of Septem- 
ber ; and on the 29th the plaintiff took poſſeſſion of ber under his 
mortgage deed, and brought the preſent action for freight 
due by the defendant on her voyage from the Meſi Indies; 
when it was reſolved, That the defendant's contract being 
with the mortgagor, the mortgagee never having taken poſſeſſion 
till after all the cargo was diſcharged, nor executed any act 
of ownerſhip whatever, could not maintain this action. 


3. In the Caſe of Seamens Wages. 


1. Freight is the mother of wages; therefore in caſe 
&« a lcſs happens to the ſhip, no wages are recoverable; 
« that is, the whole voyage muſt be performed, or the 
© ſailors ſhall not be intitled to any wages, for the ſhip is 
« only entitled to freight on delivery ot the cargo,” 


113 


Therefore where the plaintiff was engaged as a ſailor Hernaman v. 


on a voyage from Barn/iaple to Newſaundland, and from 
thence to Portugal or Spain, taking in a cargo of fiſh at New- 
foundland, and the ſhip was taken toon after ſhe had ſailed 
from Newfoundland; it was contended, that there were two 
diſtin& voyages, one to Newfoundland, the other from that 
to Spain; and that therefore the ſailors were entitled to 
wages for the voyage to Newfoundland. But it was reſolv- 
ed, that the voyage was entire; Newfcundland being the 
place of lading, and Spain of delivery of the cargo, when 
only the ſhip is entitled to freight, and therefore in this 
caſe that no wages were due, the ſhip being taken before 
ſhe had reached the diſcharging port. 


« And on this ground, where no freight is earning by 
cc the ſhip, the mariners have no title to wages,” 


Therefore while a hip is lading or unlading, the ſailors are 
not entitled to wages, unleſs there 1s a ſpecial agreement 


to that effect, to allow wages during that time; in which 
caſe it ſhall be good. 


2, © And the caſe is the ſame of Letters of Margue 
& or Privateers, for the voyage or cruize muſt be per- 
« formed, or no wages are due to the mariners: neither 
« ſhall it give the officer or mariners any claim, that 
« they were abſent from the ſhip by the owners direction when 
“ ſhe was loſt; for they muſt ſtill be conſidered as belong- 
« ing to the ſhip,” 


Therefore where the plaintiff had engaged on board a 
Letter of Marque on a cruize, at the rate of 5 . per 
month, and a ſhare of the prize-money ; they took a prize, 
and the plaintiff was put on * her as prize maſter, and 
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t ſafe to England, but the ſhip was afterwards taken on 
er cruige: it was contended for the plaintiff, that he had 
not deſerted the ſhip, but had been employed by the owners, 
that he was therefore entitled to wages, as being employ- 
ed in their ſetvice till the ſhip returned to England: but 
it was adjudged, that though he was entitled to a ſhare of 


the prize-money, yet that he had no claim to wages, on 
account of the capture of the ſhip. 


But where the plainriff was a ſailor, and had engaged to 
ſerve on board a privateer by articles, in writing, under 
which he was to have no wages, but a ſhare in the prize- 
money; and it was further agreed, “ That all perſons 
ſerving on board the privateer were to continue on hoard 
fix months (the time of being in harbour not to he includ- 
ed) upon pain of forfeiture of all ſhare of the prize-money, 
Before the fix manths expired the plaintiff was preſſed, and put on 
board a King's ſhip; and dur ing the time he was on board, a 
prize was tub n ly the privatecr. It was adjudged, that the 
plaintiff having been d:/abled by inevitable meceſſity, and em- 

layed in a meritorious /er vice, that he ſhould not forfeit his 
claim to his thare of the prize-money, 


5. The next caſe of contracts I ſhall conſider, are thoſe 
made by 


SERVANTS, 


1. A man ſhall be hound by the contracts made by his 
ſervant, as far as he gives him authority to buy and fell for 
him; but his act ſhall not bind the maſter, unleſs he acts 
within his authority, ' 


2, „ Where credit is given to a ſervant on account of his 
& maſter or employer, he is not perſonally liable. 


Therefore where the action was aſſumpſit againſt the ſur- 
veyor of a turnpike road, by a farmer employed by order of 
the commiſſioners to repair the road: it was ruled, That 
the contract was made, not with the ſurveyor perſonally, 
but with the commiffioners; and that the ſurveyor was 


but as their ſervant, and therefore was not perſonally 
liable, 


So where the defendant was governor of Quebec, and in 
that capacity contracted for ftores upon government ac- 
count, which were furniſhed by the plaintiff: it was ad- 
judged, that the credit being given to government only through 
the defendant, as a ſervant to government, that he was 
not perſonally liable to an action for their amount. 
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So where the defendant was commander of a King's 
ſhip, and by deed covenanted with the defendant, on account 
of the King to pay the plaintiff a certain ſum for freight: 
it was adjudged, That the deed having been entered into 
by him as a ſervant of government, and on their account, 
could not bind him perſonally. 


3. If a maſter once ſends his ſervant to get goods for 
him on truſt, for which the maſter afterwards pays; if 
the ſervant afterwards fraudulently takes up goods from 
the ſame perſon, which he converts to his own ule, the 
maſter is liable: for, by paying the firſt debt, he gave the 
ſervant a credit, and ought to be charged, 


« But if the maſter never had any previous dealin 
& with a tradeſman, but the tradeſman's dealings have all 
& been with the ſervant, whom the maſter has regularly 
& paid; in that caſe the maſter ſhall not be charged.“ 


As here, where the action was for oats and hay furniſh- 
ed to the defendant's horſes; but the plaintiff had had no 
dealings w:th the maſter, but with the coachman to whom 
the maſter gave money for the purpoſe monthly : the 
plaintiff never applicd to the defendant (the maſter) during 
the time, and the demand was of a year's ſtanding : it was 
ruled, that the maſter was not liable to the demand. 


6. The next caſe I ſhall confider, is that of 


PARTNERS, 


1. To make a perſon liable as a partner, there muſt he 
© an agreement between him and the oſtenſible perſon zo 
& ſhare in all riſques of profit er le, or he muſt have per- 
« mitted the other to uſe his credit, and to hold him out 
6 as jointly liable with himſelf,” 


Therefore where in an action for money lent, the caſe 
was, That the defendants had employed one Contercin, 
who was a tea broker, and as ſuch was employed by ſeveral per /ons 
to purchaſe a lit of tea at the India ſales, of which each had te- 
parate ſhares, the lot being too large for one dealer, At 
the time of the ſale the company give a warraat to deliver 
the tea, and payment 1s made to the company on theſe 
warrants, at three different payments; theſe warrants 
are often pledged, and money raiſed on them, generally 
much leſs than the value of the lot for which the warrant 
is given, In the preſent caſe, the plaintiffs were bankers, 
and had advanced money to Centencin on his note, and on 
the tea-warrant, under which the defendants were joint 
purchaſers. By the fall of tea, the value of the warrant 
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became of leſs value than the money advanced, and Con- 
tencin having become a bankrupt, the plaintiff brought 
this action againſt the defendants, in order to charge them 
as dormant partners; but it was retolved, That in this 
caſe there was no partnerſhip, no agreement among the 
parties to advance money for each other as to ſhare in 

rofit or loſs; it was merely an undertaking to the broker 
5 each purchaſer for a particular quantity: ſo the de- 
fendant had judgment. 


« And it ſeems to be neceſſary, in order to charge a 
« perſon as partner on the ground of ſharing in profit and 
” loſs, to ſhew they were concerned not be, 3 in the joint 
ce purchaſe, but in the joint ſale; that is, that their intereſt 
* ſhould continue joint till the time of the ſale, when the 
« profit and loſs would be aſcertained,” 


For where the plaintiffs were proprietors of a Greenland 
ſhip, and fold a 2 of oil to the defendants, but 
Eyre only was the oſtenſible buyer, and the others were to 


Fare his purchaſe. at the ſame rate he paid for it. They had 


purchaſed quantities of oil from other perſons, on which 
occaſion the defendants had come forward and declared, 
that they had a joint concern with Eyre, but there were no 
declarations of that ſort made to the plaintiffs: it was 

roved that the defendants were to have different ſhares 
of the purchaſe; but there was no proof of any future 
joint concern in the ſale. It was reſolved, That there was 
no evidence to make them partners, their ſubſequent intereſt 
being diftinft, and no inter ference with each others future di ſpoſi- 
tion of the goods, or the profit or loſs arifing from the ſale of them. 


2, It is eſſential therefore to make a perſon ſubje& as 
c“ a partner, that he is intereſted in the profits ; that is, that 
cc the advantage that he derives from the trade is caſual, as 
« depending on theſe profits; for if it is certain and de- 
& fined, he is not a partner. 


As here, where the defendant had been partner with 
one Robinſon, but the partnerſhip being diſſolved, the de- 
fendant agreed to let a tum of 4000 l. remain in Robinſon's 
hands at legal intereſt for ſeven years, and to receive befide an 
annuity of 300 l. per ann. for the ſame time; all of which 
was ſecured by Robinſon's bond, It was held that this 
ſhould not make the defendant a partner, and ſubje& to 
Robinſon's contracts; for he had no concern with the bu- 
ſineſs, and the annuity and intereſt was certain and indepen- 
dent of the profits, 

But where the defendant in this ation had been part- 
ner with one Brooke, and they agreed to ſeparate, and 
Bi ooke agreed to give him his bond for 2485 l. with 

intereſt, 
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intereſt, which ſum had been brought by the defendant 
into trade, and an annuity of 200. for ſeven years, if 
Brooke ſo long lived, as in lieu of the profits of the trade; 
and the defendant had at all times liberty to inſpect 
Brooke's books, The defendant was adjudged to be a part- 
ner and liable; for the charge had reference to the profits, 
it was caſual as depending on Brooke's life, and his right to 
inſpect the books was that of a partner. 


3. Where there is a partnerſhip demand, all the partners 
Should join in the action, for the contract and undertaking is 


Joint; and if in ſuch caſe one partner only brings the ac- 


tion, the defendant may take advantage of it at the trial, 
and nonſuit the plaintiff; for the contract is not the 
ſame; but in the caſe of a tort this muſt be pleaded in 
abatement. 


Therefore, where the plaintiffs were partners with two 
other perſons of the name of Grant; and they were joint 
owners of a privateer which cruiſed in company with the 
defendants, under an agreement to ſhare the prizes equal- 
ly, They took a prize in the Mediterranean, which was 
condemned at Minorca, and divided the money . 
from the ſale: the ſentence there was afterwards reverſe 
here, and reſtitution ordered: upon which the plaintiffs 
alone paid the whole money (their partners having become 
bankrupts) and now ſued the defendants for the moiety, 
and they were nonſuited: for if the money was partnei- 
thip property, the action ſhould have been in the name of all 
the partners; if it was their own, each ſhould have had his 
own action. 


But in this caſe, three perſons had employed the de- 
fendant to fell ſome timber for them, in which they were 
Jointly concerned; two of them he had paid their exact 
proportion, and they had given him a receipt in full of 
all demands; the third now brought his action jor the remain- 
der being his Spare; and it was objected, that as this was a 

Joint employment by three, one alone could not bring his 
action: but it was ruled by Lord Aan gield, That where 
there had been a ſeverance, as above ſtated, that one alone 
might ſue, 


was for his ſhare of the whole rent, It was objected, that 
one tenant in common alone could not bring this action, 
but that all ought to join : but Lord Mansfield overruled 


the objection, and the plaintiff recovered. 
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So where one partner dies, the other ſhould bring his ae- 
tion alone: for the executor and the ſurvivor cannot join, 
for the remedy ſurvives, but not the ſum recovered; and 
therefore on recovery he 1s liable to the executor for part, 


And for a ſum of money due to the partnerſhip, the 
ſurviving partner may bring an aftion in his own right, 
and not as ſurvivor, again a perſon who has received it after the 
death of the other partner; for againſt this perſon the deceaſ- 
ed partner never had any right of action, and ſo the 

laintiff need not declare as ſurviving partner: and tho“ 
the perſon who has ſo received the money is an after-taken 
partner, and has carried the money to the partnerſhip ac- 
count, yet will this action lie; for the defendant has 
wrongfully applied money belonging to the plaintiff, and 
muſt therefore be anſwerable for 1t. 


4. But if an action of aſſimp/it is brought againſt one part- 
ner without joining the other, the defendant mult take advan- 
tage of it by pleading that matter in abatement; for if he 
was allowed to give it in evidence, and ſo to nonſuit the 

laintiff, it would be endleſs litigation, unleſs the plain- 
tiff knew all the partners: but when the defendant 
pleads in abatement, he ſets out all his N ot and the 
plaintiff knows againſt whom to proceed, 


& For all contracts with partners are joint and ſeveral, 
& and every partner is liable to pay the whole; and in 
what proportions the others are to contribute is a mat- 
« ter merely among themſelves; the plaintiff may how- 
ever bring his action againſt one, but he may compel by 
a plea in abatement the plaintiff to join them all: and 


if he brings his action againſt all, yet he may take out 
« execution againſt one only,” 


But if one partner is out of the kingdom, and not ameſn- 
able to the proceſs of the court, the defendant may pro- 
ceed fingly againſt the other: but the plaintiff muſt firſt 
proceed to outlawry againſt the partner who is abſent. 


So if two partners buy goods, and one of them dies, the 
ſurvivor may be charged in indebitatus aſſumpſit generally, 


without taking notice of the partnerſhip, or that the other 


is dead, and he ſurviving partner. 


7. The next claſs of contracts I ſhall conſider with re- 
ference to the perſon, are theſe ariſing in the caſe of 


BANKRUPTS, 
Theſe are, 1ſt, By the aſſignees. adly. Againſt them. 
1. Of 


* 
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1. Of Acl ions by the /ſſignees. 


1, © The afſignees ſtanding in the place of the bankrupt, ; wir. 327. 
& are inveſted with all the rights of property of the bank- 
© rupt; and whatever property of the bankrupt is in the 
« hands of others, after an a& of bankruptcy committed, 
& or comes to him before his certificate is allowed, be- 
c longs to the affignees, and may be recovered by them 


& in this action.“ 


Therefore where a legacy had been given to a bank- Tudway v. 
rupt, and the teſtator died when the certificate had been OW. . 
figned by four-fifths in number and value of his creditors, 7 
and by the commiſhoners, but before it had been confirm- 
ed and allowed by the Chancellor, This was adjudged to 
belong to the aſhgnees, the certificate not being complete 
when the bankrupt became entitled to the legacy, 


Ban 


Aſſumpſit therefore alſo lies to recover back money 
which has been levied by the ſheriff under a fieri facias againſt 
the goods of the bankrupt, i ſurd after he ha c:mmitied an ad of 
bankruptcy, againſt rhe plaintiff, at whoſe tuit the eri ſacias 
was ſued out: for from the moment a perſon becomes a 
bankrupt, the property of all his goods, Jebts, and credits, 
veſts in the ailignees, Here the act of bankruptcy hav- Kirin v. 
ing preceded the ſale by the ſheriff, and he having Cam li. 
ald over the money to the plaintiiFin the action, he was 3 if. 304. 
held to be the receiver of jo much to the ule of the af- 
ſignees as was the produce of the bankrupr's goods fold by 
the ſheriff: and it was recovered in this action. The idea 
formerly was, that the aſſignees were obliged to procced as 
for the tort in taking the goods, 


2. But it is enacted by ſtatute 1 Jac. 1. 15. That no 
& debtor of the bankrupt ſhall be endangered for the pay- 
«© ment of his or her debt, truly and 49:4 fide made to ſuch 
« bankrupt before ſuch time as he ſhall underſtand or 
& know that he was become a bankrupt. , 


A XA 


J 6 Before this ſtature, if a debtor to the bankrupt had 
ö « fairly paid a debt due to the bankrupt after he had 
© committed a ſecret act of bankruptcy, though it was 
% not known to the debtor, he was liable to the aflignees: 
&« but by this ſtatute he is protected; bur if he pays what 
&« he owes to the bankrupt after he has knawledpe of the a of 
& bankruptcy, he is liable notwithſtanding to the aſſignees.“ 


A = 


= ©: WD 


As where the defendant who was a bankrupt paid drafts Vernon v. 
drawn on him by the bankrupt after he knew of the att of bank - Henkey, 
| | 2 Term Reps 
ruptcy, he was compelled to pay the amount again to the af= 113. 


ſignees. 


14 But 
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Foſter v. Allan= But payments made voluntarily, as in the laſt caſe, are only 


ſon. 


King. Af. of 
Langman v. 
Leith. 

2 Term. Rep. 
141. 7 


liable to be ſo overreached by the act of bankruptcy; for 
if an action is brought againſt a perſon having money of a 
trader in his hands by a creditor, though he knows that 
the trader has committed a ſecret act of bankruptcy, yet 
it will be no defence to the action to rely on ſuch ſecret 
act of bankruptcy ; for perhaps a commiſhon might never 
be ſued out, and then the debtor never would pay at all. 


© But where a debtor to the bankrupt has notice that a 
ce commiſſion will iſſue, grounded on an act of bankruptcy 
* then committed, he can in no caſe pay the money to the 
& bankrupt; and in ſuch caſe it is not neceſſary that the act 
© of bankruptcy ſhould be compleat at the time of the notice, 
cc for 4 the relation back the effect will be the ſame, if 


ce the act of bankruptcy was inchoate at the time of the 
cc notice,” 


Therefore in the preſent caſe, the bankrupt had been 
arreſted on the 19th of Jan. at the ſuit of the plaintiff who 
was now aſſignee, and became a bankrupt by lying two 
months in gaol, which time expired on the 26th of Arch. 
On the 19th of Feb. the plain attorney wrote to the defend- 
ant (who had been employed by the bankrupt as a broker 
to ſell his effects) not to ſell them, as Langman had committed 
an act of bankrupicy ; and that a commiſſon would ſhortly 1/ſue 
aga:nft him, which would relate to the day when he was firſt 
arreſted ; notwithſtanding which the defendant ſold the 
goods before the two months expired, and paid the money over 
to the bankrupt : It was adjudged, that this was not a pay- 
ment made by the defendant within the ſtat. of Jac. as 


there was notice to him, while the act of bankruptcy was 


inchoate ; and which afterwards being compleat, veſted 
the property in the aſſignees from the firſt arreſt ; and that 
therefore the defendant was liable as for money had and 
received to their ule, 


3. And by ſtatute 19 Geo, 2. c. 2. If money on bills 
% of exchange or in the courſe of buſineſs, is bona fide paid 
by the bankrupt to a fair creditor, though after a ſecret 
« act of bankruptcy committed, it ſhall not be liable to 
“be refunded, provided ſuch creditor had ng notice prior to 
the receiving of his deht that the debtor was inſolvent.” 


Before this ſtatute, If a creditor of the bankrupt had 
received payment of his debt after a ſecret act of bank- 
ruptcy, he was liable to refund it, though at the time he 
did not know of any act of bankruptcy committed: but 


this ſtatute protects all payment fairly made without know- 
ledge of it, 


c But 
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© But it confines ſtrictly to the terms of it, all diſpoſi- 
ce tion of his property by the bankrupt, ſo that after an 
« act of bankruptcy committed, he can only diſpoſe of his 
&« property in the regular courſe of trade, as by paying for 
cc go when deltvered, or bills of exchange or notes when regu- 
% larly due.” 


For where the act of bankruptcy was committed on the 
2d of May, 1785, but unknown to the defendant or any of 
the creditors : ſome months prior to the bankruptcy, the 
defendant had ſold an eſtate to one Utter/on, who paid him 
for it by a bill of exchange drawn on the bankrupt, and 
payable the 7th of February of the ſame year. The de- 
fendant applied for payment when it became due to the 
bankrupt, but was told that it was not then convenient to 
pay it, but that if he would hold the bill, that he ſhould 
be allowed intereſt, He did fo till the 22d of May, 1785, 
when he demanded payment, and received the money 
without knowing oz the act of bankruptcy, which was 
now recovered back by this action, the court being clearly 
of opinion, that it was not a payment made in the courſe of 
buſineſs, and ſo was not protected by the ſiatute. 


2. As againſt the Aſſignees of a Bankrupt. 


Where the plaintiff's teſtator had proved a debt againft 
the bankrupt eſtate, to which the defendant was aſſignee; 
it was held that the executor might maintain a/ſ/umpſit 
againſt the aſſignees under an order for a dividend, and that the 
proceedings before the commiſſioners ſhould be concluſive 
evidence of the debt, And it was further adjudged in 
this caſe, that, for that reaſon, the aſſignees ſhall not be 
allowed to plead a ſet-off; for as the commiſfioners have 
a power of ſetting off mutual debts, the debt proved ana di- 
lowed ſhall be deemed the balance, 


8. The next is the caſe of 


EXECUTORS, 


Aſumpſit lies againſt an executor on a promiſe by the 
teſtator, 


So he may alſo maintain this action on a promiſe made 
to the teſtator, 


9. The next claſs of contracts which I ſhall confider as 
in relation to the perſon, are thoſe reſpecting 


HUSBAND 
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HUSBAND AND WIT E. 


1. How far the huſband is chargeable with the wife's 
contracts. 2. How far he is benefited by her contracts. 


1ſt, Contracts entered into by the wife before marriage. 
2dly, Such as ſhe enters into during cohabitation. zdly, 
Such as ſhe may have entered into after elopement from 
ber huſband, 4th, Such as ſhe enters into after having been 
turned away by her huſband. 5th, Such as ſhe enters into 
after a ſeparation, where ſhe has a ſeparate maintenance, — 
Under each of which heads, I ſhall inquire how far the 
bufband is liable. | , 


ft. Of the Wife's Contracts before Marriage. 


2 Plack. Com. The huſband is liable to all debts contracted by the 


40. wife before marriage; for as by marriage he becomes 
entitled to all her property, he thall take it ſubject to her 
debts. 
— v. Stam- Zut if a woman be indebted dum ſela, and marries and | 


brings a portion to her huſband and dies, the creditor : | 
ſhall loſe his debt, unleſs he has ſued for it and recovered | 
it in the wife's lifetime, unleſs ſhe has left choſes in action i 
ſuthcient to ſatisfy the debt; for by the law the huſband 
is only liable to his wife's debts during coverture, un- 
leſs there has been a judgment againſt him in wife's lifes 


time. 3 * 
= LAG 29 . See au fot . Gee 4 e 
une genie mie | 
2dly. Of the Wife's Contrafts during Cobabitation. 


3 P. Wms. 409. 


x a 848. 


1 Sid. 120. I. © During the cobabitation of the huſband and wife, he is 
© anſwerable for all debts contracted by her for neceſſaries, 
from the implied credit arifing from cohabitation, but 

“ for nothing further.“ 


— 


Manby v. Scot. And theſe neceſſaries are to be judged of with reference to 
2 Lev. 4. the eflate of the huſband, and of his degree or rank in life, For 
an high degree may have a low eſtate. And of this matter 
the jury are to judge, and to find accordingly, ſo they are 
, alſo to find the aſſent as well as cohabitatioa of the huſ- 
band, a 
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e But the huſband is not even liable for neceſſaries, if 
©& the debt has been contracted under iilegal circumſlances. 


As where the defendant's wife was in cuſtody in execu- Fowler v. 

tion, on a charge of fubornation of perjury, and of 3 * '4 
courle ſhould have been in priſon, but was ſuffered to re- : $4 
main at the houſe of the plaintiff who kept a /punging-/ouſe 

within the Rules, who furniſhed her with neceſlaries, for 

which this action was brought: the defendant had judg- 

ment; for her being in plaintiff's houſe was illegal, ſhe 

not being ſuch a pritoner as was entitled to the benefit of 

the Rules, and in ſuch cafe the law will not raiſe an im- 


plied promiſe to charge the hutband, 


2. And as the huſband is charged by the wife's con- Bull. N. P. 135. 
te tract, on his implied conſent to provide her with ne- 
„ ceſſaries during cohahitation, therefore where he ſhetus his 
& diſſent he ſhall not be liable, as by a general notice to all 
& tradeſmen not to truſi his wife, Which ſeems to be ſuf— 
„ ficient.” 


As where in an action againſt the huſband for goods Etherington v. 
ſold and delivered to the wife during cohabitation, it was 8 
proved that ſhe was very extravagant, and uſed to take 
up clothes to a large amount, and pawn them at an under- 
value, and that the hn/band had given netice to the tradeſman 
who was the plaintiff in this action % % her further, 
the huſband was held not to be liable for the goods ſo 
taken up after that notice of his expreſs diſſent, 


And in this caſe the Ch. Ju. Heli further held, “ That S. c. 
ci if a woman takes up goods (as filks) for the purpoſe of 
«© making them into clothes, and pawns them before the 
&« are ſo made up, the huſband is not liable, for they never 
& came to his uſe : otherwiſe if made up and worn, and 
ce then pawned,” 


«© But the wife can in no cafe borrow money, even to pay 
“for necetlaries, as ſhe might tquander it,” 


Therefore this action will not lie for money Aut to the 1 P. Wm. 183. 
wife, for the can make no contract; but if it be at the /pe- - 4 Ap Vo 
. » 1 8 x dy- 
cral inſtance and requeſt of the huſband, it is good; for it is then; War. 388. 
a loan to him. 


5 Son the caſe of goods, a delivery to the wife at his 
& requeſt is a delivery to him.“ 


For where the plaintiff declared, for meat, Sc. found Rog v. Noel. 
by the plaintiff at the de fendaut's requeſt, and on evidence . 31. G. 2. 
it appeared to be found for the defendant's wife at his re- 941 


queſt 


CG. 
Bull. N. P. 136. 
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queſt during his abſence. On a caſe reſerved it was 
holden, „That a delivery to the wife at the huſband's 
e requeſt, is a delivery to the huſband,” and that ſo he 
is chargeable, But this is during cohabitation, Vide poſt 
Ramſden v. Ambroſe, | 


3. And as to what ſhall be deemed neceſſaries. Where an huſ- 
band gave his wife the foul diſeaſe, and the debt was ſor her 
cure, it was held neceſſary, and that he was liable. 


So where the defendant went abroad, and left his wife 
in England, where ſhe died, and the plaintiff who was 
her father, paid the expences of her funeral, which were pro- 
portionate to her huſband's fortune; they were adjudged , 
to be neceſſaries, and the amount recovered againſt the 
defendant, 


3d. Of the Wife's Contracts, where the Huſband has 


turned her away. 


1. Though the wife be ever ſo improper in her conduct, 
« yet while he continues with her i abr he 1s bound 
to find her neceſſaries, and pay for them; for he took 
& her for better, for worſe: / if he runs away ar turns her 
© away, he is in like manner liable, for he ftill ſends with 
& her credit for her reaſonable expences,” 


As where the defendant and his wife lodged at the 
laintiff's houſe, who was a milliner, during which time 
ſhe furniſhed the wife with money and other things with- 
out the huſband's knowledge ; he paid for them, but forbid 
the plaintiff to truſt her further. The huſband and wife 
cohabited together for a year after, when he turned her 
out of doors, and declared he would not maintain her. 
In this diftreſs ſhe applied to the plaintiff, who furniſhed 
her with necefſaries according to her degree, for which 
this action was brought: when it was reiolved, that the 
cauſeleſs turning her away gave her a general credit, and 
that he being the wrong-doer could not give ſuch a pro- 
hibition to Furniſh her, 


2. And Note, That if a man cohabits with a woman, al- 
lows her to aſſume his name, and paſſes her to the world 
for his wife, though in fact he is not married to her; yet 
is he liable to her contracts for neceſſaries. And there- 
fore ne unques accouple in loyal matrimonie is a bad plea in an 
action on the caſe tor the debt of a wife z and on demurrer 

plainti 


ASSUMPSIT. 


plaintiff would have judgment: it is good only in dower 
or an appeal. 


4th. Of the Wife's Contracts after Elopement. 


I. ** If the wife elopes, and goes away from her huſband ; when 
ec ſuch ſeparation becomes notorious, whoever gives her 
<« credit does it at his peril : for the huſband is not liable 
cc unleſs he takes her again; for then the caſes are govern- 
c ed by analogy to thoſe at common law where a woman 
cc had eloped, ſhe thereby forfeited her claim to dower : 
cc but if the huſband received her again, her right to dower 
& was revived,” 


And where a wife has ſo eloped and got credit, though 
the tradeſman who furniſhes her with neceſſaries has no no- 
tice of her elopement, yet he ſhall not recover againſt the 
huſband, againſt whom the act of elopement deſtroys all 
claims, | 


So it ſeems to make no difference whether the elope- 
ment 1s adulterous or not; for in no caſe ſhall the huſband 
be charged. But if the elopement be not adulterous, Lord 
Raymond ſeemed in this caſe to think, that the huſband's 
refuſal to take her again might, from that time, excule the 
elopement. 


2. 4 So neither ſhall the wife herſelf be charged for goods 
© furniſhed to her during the elopement and abſence from 
e her huſband,” 


For where ſhe was ſued as a feme /ole for a carriage 
furniſhed to her by the plaintiff, during her elopement ; 
on the ground of her having cloped from her huſband and 
living ſeparate, it was adjudged againſt the plaintiff; for 
ſhe was a feme covert ſtill as to every right but dower, 
and not to that, it adultery was proved; and ſo could not 
be ſued alone, 


And Note, That where the huſband and wife live ſepa- 
rate, if an action is brought for neceſſaries or the main- 
tenance of the wife, it ſhould not be laid as for neceſſaries 
furniſhed to him; but the ſpecial matter ſhould be ſtated; 
for otherwiſe a recovery in that aQion would not be a 


bar to a ſpecial one brought for the maintenance of the 
wife, 
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5th, Of the Wife's Contrafts, having a ſeparate 


Maintenance. 


1. Where the huſband and wife part by conſent, and 
cc ſhe has a ſeparate maintenance from the huſband, the ſhall 
« in all cales be ſubject to her own debts,” 


This was firſt decided and ſettled in this caſe where in 
actions againſt the defendant for goods fold, the pleaded 
coverture and the plaintiff's replication, that the lived 
ſeparate and apart from her huſband, from whom ſhe had 
a ſeparate maintenance, and ſo was liable to her own 
debts, was on demurrer holden to be good, and the plain- 
tiff had judgment, 


In the cafe of Lady Laneſborough, the plea ſtated cover- 
ture; but that her huſband lived in Ireland, which being out 
of the proceſs of the court, ſome ſtreſs was laid on it in 
the deciſion ; but in this caſe it was decided as a general 
principle, that the huſband was not liable in any caſe 
where the wife lived apart, and had a ſeparate mainte- 
nance; and this principle was recognized in Corbett v. Poel- 
nitz, which followed it. 


2. © Andit ſeems therefore that a perſonal knowledge of 
© the ſeparation of the huſband and wife, and of her hav- 
© ing a ſeparate maintenance, is not neceſſary in order to 
* diſcharge the huſband ; for if it be publicly known in 
„the place where the parties live, it is ſufficient; and that 
the notification need not be in the place where the wife 
„ afterwards runs in debt,” 


And accordingly in this caſe, where the huſband lived 
in Chichefter, where he had parted from his wife, and the 
action was for drugs furnithed to his wife in Landen: it 
being proved that the ſeparation had taken place five 
years before, during which time ſhe had had a ſeparate 
maintenance, Holt, Ch. Juſt. held that the huſband was 
not liable, For it was not to be preſumed, but that 
tradeſmen that dealt with her truſted her on her own ac- 
count, and not on the credit of her huſband; and a per- 
ſonal notice was not neceſſary, it was ſufficient if it was 
publicly and commonly known, 


3. But when the huſband and wife live apart, the 


« wife mult have a ſeparate maintenance from the huſband, 
a4) a Kg ? 
in order to diſcharge him. 


Therefore 
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Therefore where the wife had @ penſion during pleaſure : 
it was held, that this ſhould not be deemed ſuch a ſeparate 
maintenance or alimony, as ſhould diſcharge the huſband 
from a demand againſt him for neceſſaries furniſhed to 
her, where he had turned her out of doors. 


4. On the ſame foundation as that of ſeparate main- 
ec tenance, wherein the wife is conſidered as ſole, wherever 
& the buſband is in circumſtances not to be ſued, as not ameſnabls 


& 19 the proceſs of the court, the wife ſhall be ſued as ſole,” 


As where the huſband of a feme covert is an alien enemy, 
or has abjured the rea/m; in ſuch caſe the wife is chargeable 
as a feme ſole, Co, Litt. 132. 5. 133. 4. 


So where the huſband of a woman had been tranſported, the 
wife was held to be ſuable as ſole, 


And laſtly, By the cuſtom of London a feme covert 
carrying on buſineſs in London on her own account, is 
liable to her own debts, independent of her huſband. 


2. So far is the huſband ſubject. to the debts and con- 


tracts of the wife, We ſhall now enquire how far he is 
benefued by her contradls. 


1. Whatever the wife earns during coverture belongs 
© to the huſband; and he ſhall bring an action for it in 
« his own name.” | 


For where the h»ſband and wife brought an action againſt 
the defendant for work done for him by the wife, And on 
demurrer the defendant had judgment, for the huſband 
ſhould have brought the action alone; for the action be- 
ing a general indebitatus aſſump/it, no promiſe ſhall be ſup- 

oled to have been made to the wife: and as the wite's 
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debts would fall againſt the huſband's eſtate, ſo the pro- 


fits of her labour ſhall go to him or his executor, 


% Put where there is an expreſs promiſe to the wife, the 


„ hutband may aſſent to make it a joint contract; and 
« then the may join.“ 


As where any act is done by the wife {as the delivery of 
money) and the promite is made to her, though done 
without the authority from the hutband ; yet he may after 
aſſent to it, and they may join in the action. 


So where the conſideration was, that if the wife would 
eure the defendant of a wound, that he would pay her 10l. 
It was held, that the cauſe of action ariſing rom the 


labour 
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labour and ſkill of the wife, and the promiſe being made 
to her, that ſhe might join her huſband in the action. 


Bidgood v. Way Therefore in all actions of aſſumpfft wherein the huſband 


& Ux. and wife join, the intereſt of the wife muſi be flated for other- 
4+ Rep. wiſe, as the wife can make no contract and the huſband 
* has the benefit of all made by her, the M ſumpfit ſhall be 


deemed to be only to the huſband, unleſs her intereſt ſpe- 
cially appears. As in the caſes juſt ſtated ; ſo where /he 
has a ſeparate property: ſo if the cauſe action exiſted before her 
marriage; 1n which caſes ſhe ſhould join, E147 e e 


Strutville— But where the wife married a ſecond huſband, the firſt 

1 Stra, 80. being living, but he not being privy to it; it was held by 
C. F. Parker that ſhe ſhould be deemed to be as a ſervant 
to the ſecond huſband, and that to he ſhould have what ſhe 
earned during cohabitation with him. 


Warr v. Hunt== 2. Where an ordinary working man married a woman 
ley, of like condition, and after cohabitation for ſome time 
left her, and during his abſence the wife worked, and the 
action was brought for her diet : it was held, that the mo- 
ney ſhe earned thould go to keep her, 


10, Laſtly, As to actions againſt 


OFFICERS OF THE REVENUE, 


It has been decided, 


„That where money has been extorted by an officer 
of the revenue, who had ſeized goods illegally, to in- 
* duce him to reſtore them to the owner, ſuch money may 
© be recovered back again in this action.“ 


Irving v. Wil For where the plaintiff was owner of a quantity of 
on K hams, which were coming from Scotland, in three carts, 
I rand he had a permit for their removal. One of the carts 
being a mile and a half before the reſt, was met by the 

defendants who were exciſe officers, who demanded the 

permit: they were informed that it was with the carts 

which were behind; notwithſtanding which they ſeized 

the three carts, Afterwards the matter being explained, 

they refuſed to deliver up the carts, unleſs 2l. 118. was 

aid for their releaſe : this ſum was paid, and this ation 

— to recover it back. It was adjudged, that this 

money was clearly recoverable, as being obtained by ex- 

tortion from the plaintiff: and it was further reſolved, That 

though, under ſtat. 23. Geo. 3. c. 70. / 30. the officer is en- 


titled to a month's notice before action brought againſt 
him; 
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him} yet that in this caſe he was not, for this action was {1 
for an act not done colore officii, and therefore notice was 2 
not neceſſary. And Grofe Jui. was of opinion, that the ſta- = 
tute applies only to caſes of treſpaſs or tort, not to aAions 


of aſſumpſit. 


But in this caſe, where an exciſe officer - had received Greenway 1. 
from the plaintiff a ſum of money for duties on cotton, Huld. 
after the faruts impoſing them had been repealed ; but had , OP 

id it over to his ſupertor officer b:fore the action br ought ; i 
it was reſolved that in this cafe a empfit for money had 
and received would not lie! for the payment by the plaintiff 
was volu tary, and the officer on receiving it was compel- 
lable to pay it over, and therefore ſhould not e ſubjected 
to an action for doing what was his duty. And the court 
were further of opinion in this caſe, that the officer was en- 
titled to notice under flat, 23 Ce. 3. 


x 
by 
© 
kv 


5. * Having now conſidered the ſeveral foundations of 
* this action, and the perſons by and againſt whom it may 
« be maintained, it now remains to conſider, 


III. THE PLEADINGS AND EVIDENCE, 


I, OF THE PLEADINGS ON THE PART OF THE 
PLAINTIFF, 


Before I treat directly of the pleadings, I ſhall premiſe 
as to the time when this ation may be commenced, 


* That where the debt is to ariſe from ſeveral ads to 
te be performed at different times, cach performance is a 
* diſtin duty, for which an action may immediately be 
brought.“ 


| [ 
For where in this caſe the plaintiff ſold ſixty comb of Parker +.8wtony | I 


ö 
| 
barley to the defendant, which was to be delivered before 8 Af. | 
Chrifinas, and the plaintift delivered =Yy comb before that per fg. 
time, and then brought his action for the amount of that Trials . Pais 
parcel: it was reſolved, that though the agreement was en- 50. | 
tire, yet that every delivery made a ſeveral contraQt, 4 


which would maintain this action. 


So where the contract was to pay 20l. by 10l. at Mich, Mes. Milles. 
1631, and 1ol, at Afich. 1032; it was adjudged, that the Cro: Cat. 241. 
plaintiff might maintain his ation immediately, on the 
firſt payment becoming due, 


I now proceed to the pleadings, 
K 1, © Where 
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1. * Where there is a ſpecia! contract or agreement, the 

« plaintiff ought to declare on it, for the defendant ought 

: Tem. Rep. © to have notice that he is ſued on it; and the plaintiff 

134- « ſhould not be allowed to go into evidence of any ſpecial 

| ce agreement on a general count in zndeortatus ofſiondfte by 

© which the 4 might be taken by ſurprize, unleſs 

14 ce he had notice from the plaintiff that he meant to rely 
on the general as well as ſpecial ground.“ 


Knight v. Cox. Therefore where in indebitatus aſſumpfit for goods ſold 
e. and delivered, the defendant pleaded non aſſumpfit, and 
«To 153. . . . 
gave in evidence that he had become inſolvent, and that 
the plaintiff and his other creditors had given him a letter 
of licence to recover the debts due to him, which he 
had done, that they had received four ſhillings in the 
word and that the plaintiff and the other creditors had 
igned a releaſe: the plaintiff pretended, and would have 
given in evidence that the defendant had given a note, promiſ- 
ing to pay the entire deb!, if he would fign the releaſe, and pro- 
duced the note, But Pemberton Ch. Juſt. refuſed to admit it, 
and held that the releaſe was good evidence for the de- 
fendant on non aſſumpſit, and that the plaintiff ought to 
have declared ſpecially on the ſpectral promiſe, if he meant 
| | to have availed himſelt of it. 


2. Where the aſſump/it is founded on an agreement 

% in which /omething i5-previouſly to be per formed by the plain- 

f, on condition of which the defendant undertakes to 

< pay: it is neceſſary for the plaintiff in his declaration 

« to aver either a general performance of his part, or that he is 

1: 1 bs ready to do it, and alſo a notice by requeſt to the defend- 
* ant, 


Collins v. Gibbs, For where the plaintiff declared that, on the compro- 
2 Burr. 899. mile of a ſuit, the defendant undertook to pay him a cer- 
tain ſum of money in conſideration of his executing to the 
defendant a general releaſe, In aſſumpſit for the money, 
and judgment by default, the judgment was arreſted, for the 
reaſon that the plantiff had not averred that he had exe- 
cuted the releaſe, or was ready to do it, which was neceſſary to 
ſupport the action, the releaſe being a condition prece- 
dent: but it was further held, that the want of the aver- 
ment would be helped by a verdif : therefore the defendant 
ſhould take the advantage of the omiſſion, either by de- 
murrer, or, if the judgment was by dgfau t, by arreſt of Judg- 
ment, 


And therefore notice and requeſt to the defendant ſhould be 
© averred, For there can be no default in the defendant 
66 ill 
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e till he has had notice of the performance of plaintiff's 
«c part.“ 4 b 


Therefore where in aſſumpſit the plaintiff declared on 
an agreement by the defendant to pay him for one load of 
wood at the {ame rate he ſold the reſt of it, and ſhewed 
that he had fold to the defendant one load, and averred 
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Holmes v Twiſt, 
Hob. 31. 


that he had fold the reſt for 2 31. the load, and that the de- 


fendant had not paid, the plaintiff had a verdict in K. B. 
On a writ of error the judgment was reverſed, becauſe 
there was no averment that the plaintiff had given the defend- 
ant notice of the ſale and price of the reſt, which was a thing of 
his own private knowledge, 


So where the aſſump/it was to pay to the plaintiff ſo 
much on his coming into Samerſetſbire; judgment was ar- 
reſted after a verdict, becauſe the plaintiff had not aver- 
red in his declaration notice of his coming, and a requeſt to the 
defendant to pay, 


But where the notice is not to come from the plaintiff 
himſelf, but from a collateral matter which may be with- 
in the defendant's own knowledge (as to pay as much as 
J. S. does) there no notice or requeſt is necetlary from the 


plainti ff. 


And where a notice and requeſt are neceſſary, a /pecial 
requę / muſt be averred; for the general averment in all de- 
clarations of /iet ſæpius requifitus will be inſufficient; that 
is, will not be conſidered as ſufficient notice: it ought to be 
ſet forth that the court may judge if they were ſufficient, 


So that the rule ſeems to be, 


„That where the defendant is chargeable on a col- 
ce lateral matter and not on a mere debt, there ought to 
ce be a requeſt preciſely alledged in point of time, place, 
« c. But where the aſſump/it is ber a preceding debt, 
« which was due before, then the general allegation of 
c licet ſæpius requifitus is ſufficient; for the bringing the 
action is a requeſt,” Though Eyre Juſtice, denied thote 
caſes from Croke to be law, 


Therefore in declaring on a note of hand no requeſt is 
neceſſary, for it acknowledges a debt, and the bringing 


the action is a requeſt, 


So where the plaintiff declared that the defendant, in 
conſideration that he would make him a ſet of fails worth 
451. promiſed to pay ſo much on requeſt, and averred that 
he made the ſaid ſails, and that the defendant though often 
requeſica had not paid; to this was a ſpecial demurrer for 
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eauſe, that there ought to be a ſpecial requeſt laid; Hut If 
was over-ruled, for on the making of the ſails the money 
immediately became due, 


« So in all caſes where money is to be paid on an exe- 
« cutory conſideration, the plaintiff ſhould ſet out the day 
© when and place where the conſideration was perform- 
«cd, becauſe it is traverſable.“ 


Therefore in aſſumpſit where the plaintiff declared that, 
in conſideration that he would deliver, &c. the defendant 
undertook to pay, Sc. and in ſact ſays, that he did deliver, 
but does not alledge a ptace where : the defendant demur- 
red for want of a venue, and the declaration was held ill; 
for a conſideration executory is traverſable, and therefore 
the place neceflary to be ſhewn.” 


2. Where the action is brought on mutual promiſes, 
«© they muſt be both made at the ſame time, or elte it will 
© be nudum pactinm, and ſo no action will he: and when 
« they are 10 be per/ormed at the ſume time, the plaintiff in 
& ſuch caſe need not aver performance,” | 


AI ſumpfit on an Agreement, where in conſideration that 
the plaintiff agreed to deliver to the defendant a cow, 
he promiſed to give the plaintiff fifty ſhillings, It was 
held, that the ptaintiff need not aver the delivery of the 
cow, for it was promiſe tor promiſe, 


So where the efſump/t laid was that the plaintiff had 
agreed to deliver to the defendant three yards one-eighth 
0 cloth; and the defendant agreed on a certain contin— 
gency happening to pay for the tame 5l.; but if the con- 
tingency did not happen, that he was to pay nothing. The 
contingency did happen, and on action brought, the plain- 
tiff had a verdict; when it was moved in arrcſt of judg- 
ment, that the plaintiff had not averred the delivery of 
the cloth; but it was reſolved, that this being promiſe 
for promiſe, no ſuch averment was neceſſary : but if it 
had been that defendant undertook to pay if plaintiff 
would deliver fo much cloth, there the condition would be 


precedent and an averment of performance necetlary, 


„ Where the plaintiff's action is to ariſe from ſome 
& precedent act to be done by himſelf, he ſhould aver and 
% ſhew his right to do ſuch act, and alſo his performance as 
“ far as he could, For otherwiſe he might recover for a 
& conſideration which he could not perform.“ 


In 2ſimp/it on an agreement to forfeit a depoſit of five 
Rees; and alſo to pay another ſum of 10!, if the de- 
ndant did not accept poſſeſſion of certain premiſſes from 


| the 


. 
Ly 
by 
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the plaintiff, and alſo pay for certain fixtures therein at a 
fair appraiſement by two appraiſers. In afſumpfit on this 


agreement, it was adjudged on ſpecial demurrer, that 


plaintiff*s declaration was ill, becauſe he had not ſheuun bis 
right to the premiſſes, fo that he could have delivered 
poſſeſſion according to his agreement, and alio if each was 
to name an appraiicr that he had done fo, 


&« And for the ſame reaſon if the plaintiff avers per form- 
te ance, he muſt alſo ſhew how 8 that the court 
* may Judge if the performance is ſuſficient to entitle him 
e action. 


For where the plaintiff declared, that being entitled to 
a rent-charge out of lands of which the defendant had the 
reverſion ; that the defendant promiſed, that if he would 
relinquiſh the rent that he would pay him gol, and the 
en avers that he did fo relinquiſh the rent, and 
rings his action for the 3ol.; and after verdi& for the 
plaintiff, the judgment was arreſted, for that the plain- 
tiff in his declaration had not ſhewn ee he bal relinguifhed 
the rent; for it might have been by words which would have 
been no diſcharge, 


So where the defendant promiſed to deliver an horſe to 
the plaintiff, on the plaintiff's becoming bound ro him by 
writing obligatory for 111. the plaintiff in his declaration 


only averred hrs offer to become bound, and had a verdict: 


but judgment was arreſted, for plaintiff ſhould! have aver- 
red a tender of the bond rea'y ſe led t: defendant, and alſo the 


ſum he was bound in, for the court to judge of the perform- 


ance, which here he had not done. 


And if the plaintiff declares en tws conſiderations, he muſt 
aver the performance of both; for the f on the part 
of the defendant {hall be pretumed to be founded on both 
confiderations taken together, 


4. In declaring in a/ſumps:t, it is always neceſſary to 
« ſet out for what the debt became due, and not generally; 
„ that the defendant being indebted, undertook to pay, 
„H c. For the debt might be due by /pecialty, in which cale 
& this action would not lie.“ Ante 90. 


But if it ſufficiently appears from the declaration that 
the debt is not due by ſpecialty, as if it is pro cpera & labere 
generally, without ſaying what work, it is good, 


So where it was for neceſſaries furniſhed to a giebt man, with- 
out ſaying what neceſſaries, it was held to be good : for 
ſuch were s:mpie contracis on the face of them. 


K 3 5. In 
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Auſten v. Gervas 
Hob. 69, 77. 


Laneret v. 
Nivett. 
Cro. Jac. 503. 


Wood ford V. 
D-ac . 

Oro. Jac. 206. 
Cooke v. Sam- 
burae. 


1 Sid. 182. S. P. 


Hibbart v Court» 
hope, 
Carth. 276. 


Cripps v Bains 
Time 


3 Bulſt, 31. 
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Marriot v. 
Lyfer. 

2 Will. 141. 
Butcher V, 
Andrews. 


Salk. 23 8. P. 


Stephenſon v. 
Hardy. 
3 Wil. 388. 


Wright Vs John- 
ſon. 


1 Vent. 64. 


Harman v. 
Owden. 


Salk, 140. 
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g. © In declaring in indebitatus aſſumpsit for money lent 
ce and advanced, it muſt always be for money lent to the 
ce defendant himſelf.” 


For where the plaintiff declared in indebitatus aſſumpsit 
for money lent by him te one James Dalrymple, at the ſpecial 
inſtance and requeſt of the defendant, the judgment was 
arreſted, for the word /ent is a technical term, and 1mports 
a loan to J. Dalrymple ; if ſo he was the debtor, and there- 
fore the deſendant could not alſo be indebted, for there cannot be 
a double debt on a ſingle loan. But it had been otherwiſe, 
had the plaintiff declared for money delrvered to ſuch a 
r at the requeſt of defendant; for then the loan had 

en to the defendant himſelf. 


But where the plaintiff in this caſe declared for money 
lent to the deſendant s wife at his requeſt ; and it was attempt- 
ed to arreſt the judgment on the authority of the cates 
above, the court held, that a loan to the wife at the huſ- 
band's requeſt, was a loan to the huſband himlelf, and the 
plaintiff had judgment; for the huſband and wife are but 
one perſon, 


6. © The breach aſſigned in the declaration ſhould al- 
« ways follow the undertaking ſtated, or the plaintiff 
© cannot have judgment.“ 


For where in aſſumpsit, the plaintiff declared that the 
defendant undertook to deliver an horſe of the plaintiff's in 
as good plight as he borrowed him; and the breach aſſigned 
was, that he had not delvered him at all. The defendant 
had judgment; for the breach was inconſiſtent with the 
undertaking. 


7. In aſſumpsit by the defendant in confideration of 
201, to deliver on or before ſuch a day, as the 5th of 
June, corn or ſuch, that defendant did not deliver on the 5th 
of June is a good aſſignment of the breach, though the 
defendant might have delivered it before that time: for 
the defendant might, on non aſſumpsit, give a delivery be- 
fore that day in evidence; and as the defendant could not 


make a tender before that day, it ſhall not be preſumed 


that the plaintiff was there to receive it ſooner, 


8. „If the plaintiff in his declaration undertakes to re- 
& cite a ſtatute, and that ſtatute is the ground of the ation, and 
6 miſrecites it, it is fatal: for ſo the plaintiff would not 
« prove his whole declaration, the ſtatute being the firſt 
be thipg to be proved.“ 


In 
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In aſſumpfit to recover forty ſhillings due to the plaintiff Ran v-"Green, | 
as mo rank pariſh Cook — an order made by n 
the chancellor and the two chief juſtices, for the payment 
of tithes, in purſuance of a power given to them for that 

rpoſe by ſtatute 4 & 5 Phil. & Mary, the plaintiff in 
his declaration ſtated the ſtatute to be the 4th of Phil. & 
Mary, For which variance he was, on producing the 
ſtatute, and it appearing to be the 4th & gth Phil, & 
Mary, nonſuited. 


9. In aſſumpsit, the day of the promiſe laid in the declara- 


c tion is not material.“ 


For where the plaintiff in this action declared on pro- Cole v. Hawa 
miſes to pay the 16th of Jan. 1706, the defendant plead- Mins 
ed adio non accrevit infia ſex annos. The plaintiff re- — 
plied, that a bill had been filed 23d Jan. 1714, and that 
the cauſe of action aroſe within fix years before. De- 
fendant demurred generally, and ſhewed for cauſe a de- 
arture: for that it the a//unpſit was within fix years pre- 
ceding the 23d of Fan. 1714, it would not be on the da 
laid in the declaration, viz. 16th of Fan. 1706, which is 
more than ſeven years, and fo there was a departure in 
aſſigning a different day: but the demurrer was over- 
ruled, for this being a parol promiſe, the time alledged 
in the declaration is only matter of form, not of ſub- 
ſtance; ſo that not being a departure in a material part, 
there ſhould have been a ſpecial demurrer jor want of for m, not a 
general one. 


So where the plaintiff, who was a taylor, brought this Howard v. Jen» 
action, and fix ſeveral promiſes were laid, all upen the nifon. 
16th of October, the defendant pieaded infra etatem to all - 223. 
generally, The plaintiff replied as to two of the 4 gg 2 
mites, that the defendant was at the time of making theſe 2 Stra. 806. 
of full age, and as to the reſt, that they were pro neceſſar o S. P. 
veſliiuu. The defendart demurred, for that the promiſes 
being all laid on the ſame day, that it was repugnant, that 
he could not be at the ſame time of full and not of full 
age: but it was held, that the time was a circumſtance in 
no wiſe material, nor part ot the iflue; that the plaintiff 
was not tied to a recite day in his declaration, and if the 


defendant force him to vary, that it was no departure, 


And ſo where the cauſe of action is to ariſe on @ requeft, King v. Bray, 
the day of the requeſt is not material; for it may be laid Sid. 68. 
at one time in the declaration, and a requeſt at another 
time given in evidence. 


rr So 
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So where the plaintift declared on promiſes; the breach 


was ned on the 6th of November, and the declaration 
was of the ſame day, being the firſt of Michaelmas term: 
to this there was a ſpecial demurrer for canſe, that the 
declaration bore date before the cauſe of action; the pro- 
miſe being laid the firſt day of the term, and there being 
no fraQtion of a day allowed: but the demurrer was over- 
ruled; for the firſt day of term is only to be reckoned 


from the time the court began to fit, and ſo the breach 
might precede 1t, 


« But where the day makes a part of the contract, and 
cc fo is of ſubſtance, in that caſe aſſigning a different da 


cin the replication from that affigned in the declaration, 
would be a departure.“ 


As is the caſe in an afien cn a promiſſory note, in which 
the day is material, and of ſubſtance. 2 Stra. 800. S. C. 
As where the plaintiff declared on a promiſſory note, dated 
in 1704, and the defendant pleaded atis non accrevit infra 
ſex annos; the plaintiff replied a bill filed in 12 Aun. 1714, 
For this judgment was arreſted, 


9. In aſſumpſit on an inszimul computaſſet, the time and 
place ſhould be laid where the account was ſettled, or it 


will be error; for which in this caſe judgment was re- 
verſed. 


10. In declaring on a bill ef exchange againſt the accept- 
or, it is ſufficient in the declaration to alledge generally 
that be accepted it without averring that it was in writing; for 
ſuch acceptance is only — — to charge the drawer 
with coſts and damages, and has no operation as to the ac- 
tion between the holder and the acceptor. 


As by the cuſtom of merchants an executor or adminiſ- 
trator may indorle over a note or bill of exchange, If 
indorſee brings an action againſt the maker of a note, he 
ſhall not be called upon for a profert of the letters of ad- 


miniſtration, for they are in the indorſer's hands, not in 
his, 


So where payee of a bill of exchange being indebted to 
the teſtator, indorſed over to the cxecutors a bill of ex- 
change; it was adjudged, that the executors might de- 
clare as ſuch againſt the acceptor, 


11. The plaintiff declared in aſſumpsit for goods ſold 
and delivered, but omitted in his declaration to ſay, * In 


conſideration of which the ſaid . undertook and faithfully 
gr” promiſed, 
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promiſed,” xc. After a judgment by default, it was re- 
verſed upon error, there being no promiſe laid in the de- 
claration, | 
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12. In declaring under the 21 of frauds, the plaintiff 1 Ram. 450: 


need not in his declaration ſhew any note in writing; but 
it will be ſufficient for him to produce it on trial, 


13. In aſſumpsit againſt an infant, one count in the de- 
claration was an account ſtated, and there was a general ver- 
dict; judgment was arreſted: for ſuch count is bad as 
againſt an infant, who is not to be preſumed to be compe- 
tent to enter into an account. 


14. The ſurviving partner may bring an action for 
goods ſold and delivered in the lifetime of his partner 
(ante 117. ); and in ſuch caſe the promiſe ſhould be laid 
to have been made to both in the lifetime of the deceaſ- 
ed partner, and the breach aſſigned that the defendant had 
not paid to the plaintiſt and his partner in the lifetime of 
his partner, nor to the plaintiff ſince the partner's deach. 


15. In aſſumpsit by the aſſignee of a bankrupt, the de- 
claration ſtated, that the defendant was indebted to the 
bankrupt, and being ſo indebted aflumed to pay him, 
without any af/umpiit to the plaintiff (the aſſignee) through 
the whole declaration, It was held well on demurrer, 
being like the caſe of an executor who always declares on a 
promite to the teſtator. 


« In ſumpsit by the aſſigrees of a bankrupt, if it 18 
© upon a contract entered into (as for goods fold) by the 
© bankrupt before his bankruptcy, they muſt declare as 
„ affignees ; but on a contract entered into by the bank- 
© rupt after his bankruptcy, they may declare in their 
« own names, and not as aſſignees.“ 


For where the bankrupt had been a lighterman, and 
after his bankruptcy ſold a lighter to the defendant, who 
paid him gol, part of the purchaſe, the afſignces dilcover- 
ing the matter, ialiſted upon having the lighter delivered 
to them, or the purchaſe money paid to them; on which 
the defendant agreed to pay them the remainder ot the pur- 
chaſe money, deducting the 3ol. for which the preſent 
action was brought, and they declared without fating them- 
ſelves as aſſgnees, The objection was taken as to this mode 
of declaring, but over-ruled; and on a motion for a new 
trial, it was reſolved, that as the property belonged to the 
aſſignees, that the bankrupt was to be con idered as their agent in 
the ſale, which they afterwards adopted, and that therefore 
the declaration was good, 


16. In 


Truman v. 
Hurſt, Mich. 


1 Term Rep. 40. 


Bullock v. Jack- 
ſon. 

Weſt. Sitt. Hill. 
1773. MSS. 


Rigg v. Wilmer, 
1 Stra. 697. 


Evans v. Mann. 
Cowp. 569. 
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16. In an action by an executor, if the action is brought 
on a contract made by himſelf reſpecting the goods of the 


teſtator, he need not name himſelf executor. 


7238 


Rogers v. Cooke. But the plaintiff cannot join in the ſame action a de- 
— hap mand due to himſelf and another as executor or admi- 

vilter. niſtrator; for the coſts to be recovered are entire, and he 
1 Will. 171. can never diſcover how much he is to have as adminiſtrator 


* or executor, and how much as his own, 


Per Buller, Juſt. But an executor may join in the ſame declaration 
18 Rer. ſeveral counts for money had and received by the defend- 
ant to the uſe of the teſtator, and to the w/e of the executor as 


aucb. 


Bigg v. Mali, And in declaring again an executor on a promiſe by 
Cro. Kli. 59- his teſtator, it is not neceſſary to ſet out in the declara- 
S. P. tion that the defendant has aſſets; for if he has not, it 
Legate v. Pinch- ſhould lie on him to diſcharge himſelf by his plea; and 
Cre. Jac. 293. It he pleads non-aſſumpſit he has loſt that advantage; 


a 


2, OF THE EVIDENCE ON THE PART OF THE 
PLAINTIFF, 


1, As the plaintiff is bound to declare on a fpecial 
te agreement, where there is ſuch, he ought to prove the 
& contract ſtated in his declaration exprelsly as laid,” 


Anon. The plaintiff in this caſe declared on an agreement by 

34 Raym- the defendant, to deliver him good merchandizable corn. 

* Proof of an agreement to deliver good corn of the ſecond ſort, 
was held not to ſupport the declaration, 


Hockin v. So where the declaration was, that the defendant had 


Cook . 
* agreed to fell /o many bu/hels of corn, and breach in the non- 
8 * delivery. In evidence it was proved, that the contract 


was for the ſale of ſo many bu/hels Hartland 27 meaſure, 
which was half a gallon more than the ſtandard /Finche/ter 
buſhel : this was held to be a fatal variance, for the buſhel 
mentioned in the declaration could only mean the ſtatute 
ſtandard buſhel. | 


Paynde v. So where the agreement declared on was to deliver to 
Hayes, ON. the plaintiff ſtock on the 224 Auguſt, and upon the trial 
Bull. N. P. 145. the evidence produced from the broker's book was to 
| transfer on the opening: though the broker ſwore that the 
22d of Auguſt and the opening were the ſame, yet it was 
held a variance, and plaintiff was nonſuited. 


« For the agreement being the giſt of the action, muſt 
te be ſtated truly,” 3 ä 
4 For 
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For where the plaintiff declared on a contract, where - Churchill v. 
by he was to buy of the defendant all the fat and tallow da mug 
which the defendant ſhould have to diſpoſe of for twelve 445. 11 
months, from 31ſt of Jan. 1784, at four ſhillings per tone: 
the agreement proved was, that the plaintiff was to give 
four ſhillings per ſtone, and rf be gave any other perſon more, 
| that he was to give the ſame to the defencant, For this variance 
Eyre C. B. nonſuited the plaintiff; and on a motion for a 
new trial, the court held the judge's direction to be right, 
for that the contract produced in evidence was different 


from that declared on, and 1o the variance was fatal, 


And it has been held that though the plaintiff has a Weaver v. 
count in his declaration on a qguanirm meruit, as well as on Burrows. 
a ſpecial agreement, vet if at the trial he proves a ſpe- mr F. 6 4 
cial agreement, but different from that laid in the declaration, 1 Stra. 648; 
the plaintiff cannot recover on either count; not on the S. F. 
firſt count, becaule of the variance, nor on the ſecond, be- 


cauſe there was a ſpecial agreement, 


So if the promiſe alledged be proved, yet if it appear to King v. Robia- 
be made on a aifferemt consideration from that ſtated in the n. 
plaintiff's declaration, or if it be proved to have been * 
made on that confideration and another, it ſhall not ſup- 
port the declaration, 


So where divers confiderations are alledged, ſome good Bradburn v. 
and ſufficient, others idle and vain: if thoſe which are good EEE 
be proved, it is ſufficient, though the plaintiff fails in proof 
of the others. But if all the conſiderations alledged are 
good, all muſt be proved: for the promiſe ſhall be deemed 
to be founded on all theſe conſiderations which are good 
and lawful, Aute 133. 


« But where an agreement ig in the alternative, it is in 
ce the option of the party bringing the at?icn io ſue on either part 
it: where he does to bring his action on one part, he 
© need not ſtate the whole of the agreement, for having 
* made his election as to one it then becomes abſolute, 
* and he need only ſtate fo much as gives him a right to 
& fue; but where the option of the alternative is in the 
&« defendant it is otherwiſe,” 


As where under the lottery ad, 17 Geo, 3. e. 46. A Layton v. 
. . . 5 + Pearce. 

penalty of 5ool. is given againſt any perſon who ſhall in Dougl. 1 f. 
conſideration of money, undertake to pay any ſum of moncy, 1 Term Reps 
on the event of any ticket or chance in the lottery.” As. 
The defendant gave a policy, whereby he undertook either 
to pay a ſum of money, viz. 20l, or give an undrawn ticket 
in caſe the number of the policy was drawn. The plaintiff 
ſued for the penalty under the ſtatute, as an agreement by 
the defendant to pay money in conſequence of the drawing of 
the ticket; but it was decided, that under this agreement the 


defendant 
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defendant had an eption, either to pay money er deliver a ticket, 
therefore the line could not declare as for a poſitive 
contract to ay 20l. and that no action would therefore he 
againft the le endant, as having the option, he might per- 
form the part not prohibited, *. is, deliver an undrawn 
ticket. 


Harris v. Okeat © Such is the caſe of aſſumpꝛit general, but if the plaintiff 
— -:6y & declares on a ſpecial agreement in imdebiratus afſumpſit, 
Bull. N. P. 139. and has alſo other general counts in his declaration, 

cc if he fails in proving the ſpecial agreement, he may go 


& into evidence on the general counts,” 


The rule here laid down ſeems now to be ſettled, though 
formerly the queſtion ſeemed to be doubtful, It firſt oc- 
curred before Lord Mansficld, who in the laſt caſe per- 
mitted the plaintiff to go into evidence on the general 
counts, he having failed to ek the ſpecial agreement; 
and this was afterwards confirmed by this caſe, where in 

Payne v. BA · aſſampſit the plaintiff declared on ſpecial agreement to pay 

comb. his proportion of the expence of a ſuit, and the plaintiff 

Doug). 448. failed in proving it, he was allowed to reſort to the ge- 
neral counts for money laid out and expended, and re- 
covered. 


2. The plaintiff's proof muſt correſpond with his 
cc title, as laid in the declaration.“ 


Anon. Salk. 282. For where the action was for mongy had and received 
to the ule of the plaintiff, and the evidence was, that the 
money had been received by the defendant on account of 
the plaintiff's wife, who was an executrix, the plaintiff was 
noniuited : for the contract to pay was proved to be to the 
perſon in a different capacity from that declared on. 


V — =P 


Dean v. Crane. So where the plaintiff declared as executor, on a pro- 
Salk. 28. miſe to the teſtator, and on non-aſſump/it infra ſex annos 
pleaded, gave in evidence a promiſe made to himſelf with- 
in that time. It was held that it ſhould not have been 
8, | given in evidence in ſupport of the declaration, but that 
* \ the plaintiff ſhould have declared on a promite to himſelf, 


Buller N. P. «© So in aſſumpſit againſt ſeveral, a joint debt ar contract 
129. © muſt be proved; for otherwiſe, the proot would not 
& correſpond with the declaration,” 


95 „ But where the perſon bringing the action has looked 
& to the faith of ſeveral partners, who are in buſinets to- 
& gether, and has relied on their joint credit, though but 
one only of the partners has aQted, the other Nen 
1 
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* ſhall be charged, unleſs they ſhew a diſclaimer, and 
« proof of the act of one ſhall charge them all.” 


141 


Therefore, where Layfield and the other defendants — v. Layfield 


were 'bankers, and Layfeld fold a lottery ticket in the 
Deuble exchange 3 (in which ſeveral bankers were 
truſtees) to the plaintiff, and undertook to pay the prize 
ariſing from it, the other partners were held to be liable, 
no diiclaimer appearing, for the lottery having been con- 
ducted by bankers, the plaintiff appeared to be well 
grounded in looking to the joint credit of Layfield's part- 
ners. 


3. It was formerly the opinion, that on a count of 
ce inſimul computoſſet, that the plaintiff was obliged to prove 
« the exact tum laid, but that idea is now exploded, and 
* the plaintiff may now recover part of the tum demand- 
« edon this count as well as on any other,” 


But the court will not admit any evidence of an ac- 
count current, and unliguidaued; for that would involve the 
court. in a tedious examination. The account therefore 
muſt always be exhibited as an account flated, The prac- 
tice now is to refer caſes of this fort to arbitration, 


4 © One of the moſt uſual counts in declaring in this 
* action is for goods ſold and delivered; as to which it is 
« enatted by ſtatute 7 Fac. 1. c. 12. That the ſhop-bock of 4 
& trader ſhall not be evidence after the year ; but it is not evi- 
te deace within the year, except under particular circum- 
&« ſtances, as where no better evidence can be had; that is, 
« if the perſon is living who delivered the goods, he 
* muſt be produced, for that is the beſt evidence which 
« can be had.“ 


But where it was proved, that the ſervant who made the 
entries was dead; proof of that and. of his hand-writing to 
the entries, and that he was accuſtomed to make entries, 


was held to be good evidence, and that no other proof of 


the delivery was neceſſary: for it is ſimilar to a witneis's 
atteſtation to a bond, 


So where in an action for beer furniſhed to the defend- 
ant, the evidence of the delivery was, that it was the utual 
way of the plaintiff's dealing for the draymen to come 
every night to the clerk of the brewhoute, and give an 
account of the beer delivered out; to which the draymen 
ſet their hands: this being proved, and that the drayman 
was dead who had delivered the beer to the defendant, 
but that it was his hand-writing ſubſcribed to the book, 

7 it 
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it was held to be ſufficient evidence. But had the dray- 


man been living, he muſt have been produced. 


But where the plaintiff, to prove the delivery of wine to 
the defendant, produced a book which belonged to his 
cooper, who was dead, but whoſe name was ſet to ſeveral 
articles, as wine delivered to the defendant, and a witneſs 
was ready to prove his hand-writing; Lord Raymond re fuſ- 
ed to admit it, ſaying it differed * Lord Torrington's 
caſe, for there the witneſs ſaw the drayman (who made 
the delivery) ſign every night. be 


“And where the witneſs who made the delivery is him-- 
ce ſelt called, he may uſe his book of accounts to refreſh 
c his memory, but not further.“ 


In an action for goods fold, the witneſs who proved the de- 
— 5 took it from an account which he held in his hand, 
which he ſaid was a copy of the day-book which he had 
left at home; and it being objected that the original ought 
to have been produced, Mr. Baron Legge ſaid, that if he 
would ſwear poſitively to the delivery from recolle&ion, 
and the paper was only to refreſh his memory, that he 
might make uſe of it; but if he could not ſwear to the 
delivery further than as finding them entered in his book, 
that the original ſhould be produced; and the witneſs ſay- 
ing that he could not ſwear from recollection, the plaintiff 
was nonſuited. 5 


So a man's book of accounts is no evidence for him, 
though it may be againſt him, for it cannot be better evi- 
dence than his own teſtimony which is inadmifſible. 


5. In a trial concerning the delivery of goods according 
to agreement, the fatior who made the agreement was admit- 
ted as a good witneſs, though he was to have a ſhilling in the 

nd on the ſale : for he was a mere go-between the buyer 
and ſeller, and ſo might be a good witneſs for either, as 
having no intercſt more on one fide than the other, 


6. In aſſumpſit againſt an executor, and plene adminiſtravit 
pleaded. A plaintiff muſt notwithſtanding prove his debt, 


or he ſhall recover but one penny damages though there 


Ed Fr. Seymour 
v. D. of Somer- 
ſer. 

Rolls 1770. 
Clever ly V. 
Brooke. 


Wincheſter 


Sum. Af, 1772, 


Cor 
Aur, 


be aſſets; for the plea only admits the debt, but not the 
quantum of it. 


In an action againſt an executor, the caſe was cited on 
a bill filed for a legacy; it was ſaid to have ruled at the 
Rolls, that payment by the executor of intereſt on a legacy was ſuf- 
ficient proof of aſſets. 


7. In 


Vm of money in diſcharge of the debt, is often offered as proof 
* 6-4 — of t keg but it is not ntattve? for 
it-was ruled by, Lord Mansfield in this caſe, which was b 
an inn-keeper for an election bill, that if a leſſer ſum was of- 
fered on account of a debt due, and in part of a bill, that 
it was good evidence; but it it was offered as a compro- 
miſe it was no evidence at all, and ought not to be re- 
ceived, for a man may wiſh to buy peace at any rate: and 
if the offer be made to ſettle diſputes, it ought not to be 
heard, as otherwiſe it would be impoſſible to enter into any 
treaty for accommodation at all. 


8. It is a general rule, that the huſband or wife 
ce ſhall not be admitted an evidence for or agaiuſt each 
« other,” 


And therefore in an action for wages earned by the 
wife, Chief Juſtice Lee refuſed to let the wite's confeſſion of 
a receipt of 20l. be given in evidence, 


So where in an action for goods ſold and delivered, 
brought by the plaintiff as a fee ſole, the defendant brought 
the huſband to prove that ſhe was a married woman; he 
was admitted by Juſfice Buller, and the plaintiff non- 
ſuited : but the nonſuit was ſet afide on the ground of the 
impolicy of permitting the huſband or wife to be wit- 
neſſes for or againſt each other. 


1 But to this there are ſome exceptions,” 


1ſt. © Where the huſband was not concerned in the 
« aftion, but the evidence was col/ateral to diſcharge the de- 


5. In this action the defendants having offered to pay a Gunn v. MCul- 
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loch. 
Sitt. Trin. 1755+ 
MSS. 


Hill v. Hill, 
2 Stra. 1094. 


Bentley v. Cook. 
Tria. 24 G. 3. 


« fendant by charging the huſband.” , - by 
ant by charging the huſband,” , fe 1 ag a0 ok oe. 


Hela nd an Cade (of 
As in an action againſt the defendant for his wife's wed- 
ding clothes; the defence was, that the goods were fur- 
niſhed on the credit of the wife's father, and the mother 
was called to prove it, and allowed to give evidence to 


* 

£74 
Williams v. 
Johnſon 


Stra. 504. 


that effect, though it charged ber huſband, A + Cot — 


2dly. So where the action was for nurſing the defend- 
ant's child; the Chief Juſtice admitted the wife of the de- 
fendant's declarations of her agreement to pay four ſhil- 
lings a week, as evadence to charge her huſband : this be- 
ing à matter uſually trauſacted by women. 


9. In actions upon policies of infurance, as to what 
- proof of 1atereſt and of the lots, it has been de- 
L » 


In 


Anon. 
I Scra. 527. 
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In aſſumpsi on a policy of inſurance to prove the bill of. 
lading, the confignee was called, who ſwore that be receiv- 
ed part of the cargo under that bill of lading, and that was 
holden to be ſufticient without proving the captain's hand: 
then to prove the nature of the loſs, the captain's proteſt 
was offered in evidence, and it was objected to, as the 
captain himſelf ſhould have been called, or his depoſition 
had on a commiſſion, De Grey Ch, Juſtice held, that the 
proteſt was not ſufficient evidence, without ſome parol 
evidence how the loſs happened, particularly here where 
the loſs happened in port, when there might be a variety 
of perſons who ſaw it beſides the ſailors who might be 
gone abroad, The maſter's proteſt is evidence of every 
thing againſt himſelf, but not how any particular lols 
happened, 


« But {frong preſumption, if the beſt evidence that can be 
* had, ſhall be admiſſible and good,” 


As in afſump/tt on a policy of aſſurance, Proof that the 
I 4 has never been heard of will be good to prove a total 
oſs. 


10. “ In other caſes the beſt evidence to be had muſt 
* always be given.” And therefore in declaring on a note 
&« of hand, or bill of exchange, or ſuch contract in writ- 
ing, the note, bill, or contratt, muſt itſeif be produced in evi- 
* dence, except the original be loſt ; in which caſe a copy 
&« is good evidence,” | 


But where an original note has been loſt and a copy is 
tendered in evidence, ſufficient probability muſt be ſhewn 
to the court to ſatisfy them as well of the loſs as that the 
original note was genuine, before plaintiff will be allowed. 
to read it, Sg 


So if a man deſtroys a thing intended to be evidence 
againſt him, a ſmall matter will ſupply it: as where the 
defendant tore his own note of hand, a ſworn copy was 
admitted as good evidence, 


In this caſe in an iſſue out of Chancery to prove the 
hand-writing of a perſon whoſe name was ſubſcribed to a 
declaration of truſt, the evidence of a perſon who had cor- 
reſponded with him, though he had never ſeen him write, 
was admitted, and held good, | 


But in this caſe, which was debt on a bond, and to 
prove payment, the defendant's counſel produced a receipt, 
with the name of the perſon who it was ſaid was uled to 


All. 1785. MS. receive money and do buſineſs for the plaintiff ; but his 


hand-writing was only proved by a witneſs, who had re- 
ceived 
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eeived letters from him but had never ſeen him write; it 
was dontended on the authority of the above caſe, that 
ſuch evidence was ſufhcient; but Juffice Buller ſaid that 
was only becauſe the writer lived abroad, and ſo that perſons who 
had ſeen him write were out of the reach of a ſubj&na; he 
therefore rejected the evidence, and the plaintiff had a 
verdict. 


Ir. © The ſentence of foreign courts of juſtice are con- 
ce clufive evidence here of all matters of which they have 
* cognizance,” 


As where the action was to recover a loſs on an inſur- 
ance of a ſhip from Liverpool to Amſterdam, warranted 
Dutch property; in evidence it was proved that the veſſel 


in her voyage to Amſterdam had been captured and carried 


into St, Males, where ſhe was condemned as lawful prize, 
as an Eng/i/h ſhip. The court of K. B. were unanimouſly 
of opinion, that this ſentence legally pronounced by a 


court of admiralty of France, having juriſdiction of ſuch 
queſtions, ſhould be decifive of the queſtion as to the neu- 


trality : and the defendant (the inſurer) had judgment. 


& Neither will the court here examine into the grounds 
* of the condemnation made by the foreign court, nor 
e queſtion its legaliry (Saloucci v. MWordmaſs, Hil. 24. Gros 
& 3.) unleſs the grounds of the ſentence appear on the 
face of it, and they manifeſtly contradi& the conclu- 
&« fton the foreign courts have drawn, or are unjuſt, and 
© contrary to the law of nations,” 


As where the action was on a policy on the ſhip Therir, 
a Tuſcan ſhip, warranted neutral property. It was found b 
the jury that the ſhip and goods were neutral, that ſhe 
had been captured by a Spaniſh privateer and condemned, 
ift. For refuſing to be ſearched, and firing on the Spani- 


ard: 2dly, For not having a charter party on hoard, The 


captain had anſwered theie two grounds, 1ſt. By ſtating 
that he refuſed to be ſearched, and fired on the Spaniſh 
ſhip, ſhe having hailed her under talfe colours : 2dly, 
That having taken in goods by the piece, that no charter 
party was neceflary. The court held that there were 
ſufficient grounds to ſhew the condemnation not to have 
been legal, and that therefore it ſhould not conclude the 
inſured. 


I now proceed to the pleadings and evidence on the 
part of the defendant, 
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2, OF THE PLEADINGS ON THE PART OF THE 
DEFENDANT, 


1. „The plea ſhould always anſwer to the promiſe or 
te undertaking as laid in the declaration.“ 


Therefore in aſſump by the aſſignces of a bankrupt, the 
defendant pleaded that the cauſe of action did not accrue 
to the bankrupt within fix years; on demurrer it was held 
ill, for the plea does not anſwer to the promiſe laid, 
which is to the aſſignee, and it precludes the plaintiff from 
proving any promiſe made to himſelf, if iflue was joined 
on that plea, | 


“ So the plea muſt anſwer to every part of the declara- 
cc tion,” 


For if the plea be pleaded to the whole promiſe, and is 
an anſwer but to a part, the whole plea is nought, and the 
plaintiff ſhould demur. But when it is pleaded to and 
anſwers but to a part, it is a diſcontinuance, As in aſ- 
ſumpfit on three ſeveral promiſes, and the plea only goes 
to two of them, it is a diſcontinuance as to the third, and 
if it be a record of the ſame term, the plaiptiff may have 
judgment by nibil dicit for ſo much as is uncovered by the 
plea, 


2, © Where the promiſe is to ariſe from any conſider- 
« ation to be performed; when it is performed, the defend- 
e ant cannot traverſe the confideration alone or by 1it/elf, 
& for it is then incorporated and coupled with the promiſe : 
« but where it is executory, the plaintiff cannot bring his 
action till the conſideration is performed; and if the 
« plaintiff brings his action before the conſideration is 
performed, the defendant ſhould traverſe the perform- 


% ance and not the promiſe, for they are diftin& in 
« fact. 


“ So the defendant cannot plead in bar, that he revoked 
© and countermanded his promiſe.” > 


For where the. plaintiff declared that in conſideration 
that he would ſolicit and conclude a certain buſineſs for 
the defendant which he had with J. S. that he would 
pay, Sc. but before that he had concluded it, that the 
defendant had countermanded him after he had had great 

ains and trouble: it was adjudged, that he ſhould recover 
in aſſumpſit the whole ſum a and not be confined to a 
quantum meruit for what he had done. 


3. Mate 
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3. t Matters of law that do not go to the giſt of the e- 
& tion, but to the diſcharge of it, mu/7 be pleaded: ſuch as 


&« accord and ſatisfaction, the ſtatute of limitations, 
66 &c.“ : 

1. Accord and ſatis ſaction is a good plea in aſſumpſit: but 
it muſt be performed at the time of the plea, 


In aſſumpſit the defendant pleaded an accord between 


him and the plaintiff, to do ſeveral matters, in bar of the E= 


demand, and averred the performance part, and that he had 
tendered the per formance of the remainder, On demurrer, the 
plea was held to be ill, for accord ſhould only be pleaded 


when executed; for then only it is a ſatisfaction. 
« For a bare accord without ſatisfaction is no plea.” 


Therefore where the defendant pleaded “ that his ſe- 
veral creditors, one of whom was the plaiatiff, had come 
to an agreement to accept a compoſition in lieu of their 
reſpective debts from him, to be paid within a reaſonable 
time, which he tendered and was ready to pay.” This was 
held on demurrer to be no plea to this . for the 
whole demand : for it was a mere accord without fatisfac- 
tion, an agreement unexecuted, and being without confi- 
deration, was nudum pattum, and fo could not bind the 
party. But per Juſt. Bulle, if the defendant had aſſigned 
ot er all his effefs to a trifle for his creditors in order to pay 
them all pro ra'a, it had been a good bar. 


2. Payment is a good plea under this head of ſatisfaction: 
it was in this caſe demurred to, as amounting to the gene- 
ral iſſue, but the demurre: was over-ruled : for it admits 
a good caule of action though diicharged by a ſubſequent 


tranſaction. 


So is payment of a leſſer ſum before the time; but this muſt 
always be pleaded, for it is not a performance which de- 
ſtroys the being of a promiſe, but a collateral agreement 
that ſupplies the place of it. But ſuch evidence may be 


given in mitigation of damages, 


4 And wherever accord and ſatisfaction is pleaded, it 
& muſt appear to the court to be a reaſonable and good ſa- 
e tisfaction, and be accepted by the plaintiff as ſuch, ſuch 
« as a better ſecurity.” And fo 


A bond may be pleaded in har of a fimple contra# debt. 


2. The /atute of limitations is the next plea in bar I 
« ſhall conſider. And this muſt always be pleaded, and 
cannot be given in evidence on the general iſſue: for 


the plea of non-ailumpfit ſpeaks of a time paſt, and re- 
L 2 « lates 
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tc lates to the time of making the promiſe, but the ſtatuts 
« refers to the time of pleading.” | 


This plea is founded on ſtatute 21 Fac. 1. c. 16. which 
enaQts, that all actions of aſſumpſit muſt be brought witht- 
« in fax years from the cauſe of action accrued,” 


I ſhall firſt enquire againſt what demands it runs. 
2dly. What ſhall prevent it from attaching, 3dly. How 
it is to be pleaded, ] 


I. Againſt what Demands it runs. 


I. © The ſtatute of limitations runs againſt every dee 
© mand ſo as to be a complete bar notwithſtanding any 
* meſne acts intervening, as the bankrup!cy, coverture, &c. 
& of the partics.” 


For where in nt by the affignees of a bankrupt 
and plea of non-aſſumpsit infra ſex annos, the plaintiff replied, 
that ſix years were not elapied at the time of the aſſignment, 
On demurrer the defendant had judgment: for though 
the ſix years might not have elapfed at the time of the 
aſſigument, yet as they were elapſed at the time of bringing 
the acl ion, the ſtatute was a good bar; for the time of limi- 
tation continued to run notwithſtanding the bankruptcy 
and all meſne aQs whatever; and it would he to defeat 
the ſtature as to all ſimple contracts, if an aſſignment at 
the end of five years and a half was to ſet all at large 
again. 


2. The ſtatute of limitation runs alſo again bills of er- 


change and promiſſory notes; which muſt be ſued for within 


Cotes v. Harris 


& alt. 

Sit“. G. Hall. 
Trin. 29 & 30 
G. 2» 


ſix years, or the holder will be barred. 


1. 

2. The ſtatute is a good plea in bar to an action by an 
attcrney for bis fees, though inſiſted in this cate that ſuch 
demand was out of the ſtatute, as the fees aroſe on a ſuit 
which was matter of record, 


4. © In the ſtatute is an exception of accounts current he- 
& tween merchants, againſt which the ſtatute ſhall not run, 
£ That clauſe is fully explained by this caſe.” 


The defendants were executors of the executor of . 
IF. and to this action of aſſampſit pleaded non aſſumpſerunt 


-inſra jex annos, The plaintiff replied, that he had ſued out 


a bill of Micaliſex on the 3d of June 1755, 28 Geo. 2. and 
that the teſtator in his lifetime had promiſed to pay the 
demand within fix years before the time of ſuing out the 

Writs 
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writ, The aſſumpfit was founded on a bill, and the firſt 


item of it was in 1746; and all the items, except the laft, 
were above fix years ftanding before the bill of Midaloſeæ 
ſued out: It was contended for the plaintiffs, that this be- 
ing an account current, and the laſt item within the time 
of limitation, that this ſhould draw the former items out of 
the ſtatute, But it was ruled by Juſt. Denni/on, that the 
clauſe in the ſtatute about merchants accounts extended 
only to caſes where there were mutual accounts and reci- 
procal demands between two perſons; not to caſes be- 
tween a tradeſman and his cuſtomers, for thoſe are not 
merchants accounts : and he was therefore clearly of opi- 
nion that the ſtatute was a complete bar to every part of 
the demand of above fix years ſtanding, 


5. In the ſame ſtatute is a ſaving of the right of in- 
ce fants, feme coverts, non compos, perſons impriſoned or beyond 
& ſeas, So that the ſtatute docs not run againſt any de- 
% mand that they may have 7 agar: others, provided they 
& bring their actions within fix years after their diſabili- 
tc ties removed,” | 


1. But though the rights of infants are ſo ſaved, yet 
may infants at any time, during their minority, bring their 
actions by their guardians, and recover any demands due 
to themſelves. 


2. So in the caſes of perſons beyond ſea, their rights 
are ſaved, To non ut infra ſex annos pleaded on a bill 
of exchange by the defendant, the plaintiff replied, that 
he had been beyond ſea till fuch a time when he brought 
his action, and this was held good, The principal poiat in 
this caſe was, whether this clauſe in the ſtatute extended to 
actions of aſſumpſi, it being contended that it was confined 
to actions for words: but that was over-ruled. 


* But this clauſe in the ſtatute only extends to perſons 
“ who arc afiually beyond ſeas,” 


For where to non aſſumpſit infra ſex annos, the plaintiff 
replicd, That when the cauſe of action accrued he was re- 
ſident in foreign parts out of the kingdom of England, vis. 
at Glaſgow in Scotland, and therefore could not bring his 
action ſooner. This replication was held ill on demurrer, 
ſor the exemption did not extend to him, as Scotland was 
not a foreign part within the meaning of the ſtatute, the 
expreſs words of which are beyond the ſeas, 


Therefore a foreigner or perſon refident abroad ſhall 
never be barred from bringing his action, from any length 
of time while out of the kingdom ; for the ſtatute does not 
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begin to run till he has come into it; though any of the 
perſons who are under the diſabilities mentioned in the 
ſtatute, may neverthelels during the dime ſuch diſabilities 
exiſt, bring their actions. 


The plaintiſ was therefore never barred in his action by 
reaſon of his own abſence from the kingdom; but as it 
often happened that the defendant was out of the kingdom, 
and though he could not be ſued, yet the time ran to bar 
any demand againſt him: it was therefore enacted by ſtat, 
4 & 5 Ann. c. 16, That where any perfons againſt whom 
ce there 1s cauſe of action ſhall be heyond fea at the time 
« of ſuch cauſe of action given or accrued, fallen or 
come, that the perſons who ſhall have ſuch cauſe of 
« action ſhall have liberty to bring their action againſt 
« them withia ſuch times as are limited for bringing the 
„ faid action by ſtat, 21 Jace 1. c. 16. after their re- 


& turn.“ 
Cawer v. 6. In the caſe of executors, If the ſix years be not 
. elapſed at the time of the teſtator's death, if the executor 
KY” takes out proper proceſs within the year, 1t will ſave the bar 
Buller N. P. by reaſon of the limitation, even though the fix years { 
150. within which the demand accrued be elapſed before I 
proceſs ſued out. And this by the equity of the 4th 3 
ſection of ſtat, 21 Fac, which gives a year to commence a ; 
new action, in caſe the firſt judgment has been arreſted or L 
reverſed. q 
Wilcocks ve So if the executor brings an action, but dies before : 
Wuggins. judgment and the fix years run, bis executor may notwith- 


a RN 15 ; - = - ” . * . * 
Firzgid. 31. landing bring his action; hut he muff bring it within one year 


after the death of his teſtator, unleis he has been delayed by 
ſuits for the adminiſtration, or ſuch like cauſe. 


Smith Exec. of Tt ſhould ſeem that if an executor is out of the king- 
2 72 dom, that the clauſe of the ſtatute extends to him: but in 
ec. of Clark. . 2 . 

1 Wilf. 134 all caſes, if the plaintiff has been in the kingdom when the 
cauſe of action accrued. from that time the ſtatute begins 
to run even though he then departs from it: ſo that if he 
(or if he dics) his executor or adminiſtrator, does not 
bring the action within fix years from the time of the 
cauſe of action firſt accrued, the ſtatute is a complete 


bar. 


7. In all caſes where money is to be recovered hack 

& where it has been paid by miſtake, or for a conſide ra- 1 
& tion which has happened to fail, the ſtatute of limita- 1 
6« tions begins to run from the time the money was ſo paids 
| or 


n PICS. = 
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et for from chat time the right to recover it back ac- 
cc crued,” | 


As where the defendant was adminiſtrator to his uncle, Bree v. Holbech. 
I. H. and found among his papers a mortgage deed for Dougl- 630. 
12001, which he affigned for that ſum to the plaintiff it 
was afterwards diſcovered that this deed was a forgery ; 
but that it was unknown to the defendant at the time he made the 
aſſignment, This action was brought to recover back the 
1200l. ſo paid, to which the defendant pleaded the ſtatute 
of limitations, he having received the money from the 
plaintiff ſix years before; and it was held to be a good bar 
though contended that the ſtatute ſhould only begin to 
run Gm the time the fraud was diſcovered, which was 
within fix years. But it was held, that if any fraud ap- 
peared in the defendant, as if he knew when he made the 
aſſignment that the deed was a forgery, that it might take 
the caſe out of the ſtatute, 


. 


But where money of a perſon who had died inteſtate — 
had been received bs the defendant before adminiſtration 8 

was granted to any one, It was held that the ſtatute ſhould 2 . 41. 
not begin to run from the time of receiving the money, 

for then no one had a title to receive it: but it ſhould begin 

from the time of the adminiſtration granted, | 


2. What ſhall prevent the flatute from attaching. 


1. © The firſt is a promiſe by the defendant to pay the debt Bland v. 
« after the fix years have elapſed; tor this is a revival of Haſdrg. 
ce the aſſumpſit, and no new conſideration is required: for * vue Of 
ce the plea admits a cauſe of action before fix years,” 


As in aſſumpſit on a promiſſory note, and non aſſumpfit va, Bart v. 
infra ſex annos pleaded : on the trial it appeared, that the 
defendant was 8 in the note for J. S. and that fix Mic. 1 G. 3. 
years were elapſed ſince the note was given; but that Baller N. P. 
upon demand within the fix years, the defendant ſaid, 149. 

6 2 know I had not any of the money myſelf, but l am 
willing to pay half of it.“ The court were of opinion, 
that this promiſe took it out of the ſtatute, 


« And a conditional promiſe to pay will take the demand 
out of the ſtatute, as much as an expreſs one.” 


In indebitatus aſſumpſit for goods, and non aſſump/it infra RI 
ſex annos — de plaintiff gave in oy the Hein 
goods were fold above fix years ago; and that the de- Sk. 29. 
fendant being requeſted to pay, denied that he had bought 
the goods 3 but further ſaid, “ prove it and I will pay 
you.” This promiſe, though conditional, was held to take 


4 the 


At Salop, 17 
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the demand out of the ſtatute ; for the defendant by ſuch 
promiſe waived the benefit of the ſtatute as much as by * 
an expreſs promiſe. > 


% But the promiſe muſt be a promiſe to pay.“ 


For where in an action by an executor for money had 
and received to the uſe of teſtatrix, and non aſſumpſit inſi a 


7. ſex anno; pleaded : the evidence proved that the defendant 


Buller N. P 


2 Vent. 150. 


Whitcomb v. . 
Dougl. 629. 


Yea v. Foura- 


2 Burr. 1099. 
Per Cord Mare 


Cowp. 548. 


Lovd v. Maund 
2 lerm Rep. 


ſaid, “I acknowledge the receipt of the money, but the 
teſtatrix gave it to me,” Mr. Baron Clive directed the jury 
to find for the defendant : for ſuch an acknowledgment 
could not amount to a promiſe to pay, when the defend- 
ant inſiſted that he had a right to retain the money as a gt. 


It was held in this caſe, 'That where ſeveral are bound 
Jointly and ſeverally in a note or other undertaking, if a 
joint action is brought againſt all, and they plead the 
ſtatate of limitations, proof of a premiſe by one within ſix 
years will not ſupport the action, even againſt him who 
made the promiſe. But this caſe ſeems now not to be law 
on the authority of the cate of Hyhiicomb v. IWhiting : for 
there, in 2 on a joint and ſeveral promiflory note, 
in the action which was againſt one only, payment of in- 
tereſt by another of the drawers, was held a ſufficient ac- 
knowledgment to take it out of the ſtatute as to all, and 
the plaintiff recovered accordingly, 


2. © But a promiſe is not neceſſary to take a demand out 
of the ſtatute; for the lighteſt ackn-whdgment of the 
debt has been held ſufficient, as to ſay & Prove your 
„debt and I will pay you,” or © I am ready to account, 
& but nothing is due to you,” 


c 


A 


And what is an acknowledgment of the debt, is matter 
& to be left to the jury.” 


For where the defendant, on the action being com- 
menced, wrote aletter to the plaintiff*s attorney in very am- 
biguous terms, neither exprelsly adinitting nor denying 
the debt; the plea was the ſtatute of limitations, and the 

laintiff relied on the letter as an acknowledgment, the 
judge being of opinion, that it did not amount to an ac- 
knowledgment, nonſuited the plaintiff: but on a motion 
for a new trial it was held, That it ſhould have been left 
to the jury whether it amounted to an acknowledgment or 
- Not, $6 


85 « The next mode by which the ſtatute is prevented 
„from becoming a bar, is by baving ſued out proceſs out of 
«© {ome 


* 
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c ſome court before the fix years elapſed, and having pro- 
© ceeded on it.” 1 | | 
Hollifter v. 


1. A latitat ſued out within fix years ſhall be good to Coe 
prevent the ſtatute from W though no bill of Hid- 1 Stra. 550. 


dleſex preceding it is ſhewn, a caprus is good without Mercalt v. 
101 ; Burrowes. 
an original, Buller N. p. 


2. * So though the writ ſued out has been an informal "9 

| a — adbeater v. 
& gone, it ſhall yet be ſufficient,” As where an attachment vu 
of privilege was ſued out againſt an attorney, but was in- 2 Blank. 
formal, from the circumftance of being made returnable 1131. 
on a general return: it was however held ſufficient to 

revent the demand from being barred by the ſtatute : for 
the clauſe in the ſtatute which permits the plaintiff to bring 
a new action within a year, where the firſt judgment has 
been reverſed, allows for informality, ſince it takes no- 


tice of ſuits ſtayed for irregularity. 


„ But though irregular or informal proceſs may thus 
% prevent the ſtatute from attaching, yet proceſs which is 


6 impoſſible or a nullity ſhall not take a demand out of the 
ce ſtatute,” 


For where to a plea of non aſſump/it infra ſex annos, the Green v. Rivet, 
plaintiff replied a bill of Middleſex teſted die Lune prox. poſt * . 43% 
tres ſeptimanas, &c. and returnable the ſame duy, whereupon was 
returned non / inventus, and ſhewed the continuances, and 
relied on this as proceſs to prevent the ſtatute's attachin 
on the demand ; but on demurrer the defendant had judg- 
ment, for there cannot be ſuch a bill of Middleſex as this is, 
returnable the very day or the teſte; and the plea of the 
ſtatute of limitations 1s to be favoured, 


3. So if the plaintiff has levied a plaint in aſſump/it in an Story v. 
inferior court, it ſhall prevent the ſtatute of limitations A*kyns. 
S from running againſt him, if he avers in his declaration * * 
p : above that i 1s for the ſame cauſe of action. 


And if an action has been ſo commenced in an inferior Gawerv. 
court, and the defendant removes it by habeas corpus to the James. 
King's Bench; though the fix years have elapſed before Gg.“ 8.85 
the removal, yet the ſtatute docs not bar the action, if the Buller N. p. 


commencement Ot it in the court below was within the time. 151. 


4. If the plaintiff files his bi in Chancery, and pending Anon. 
the ſuit there, the ſtatute of limitations runs againſt his Ver 173 
demand, and his bill is afterwards diſmiſſed as a matter 
properly cognizable at law; in ſuch caſe the court will 
interfere and fave his right, by not ſuffering the ſtatute to 
be pleaded in bar of it; though in this cafe it is faid, __—_ 
| 2 
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A a bill depending in Chancery for fix years is not ſufficient 
: At. 1 to take a debt out of the ſtatute of limitations idee quare. 
Anon. But if a plaintiff has been delayed by the defendant 
1 himſelf as by injunction ſtaying proceedings, till after 
the fix years have run, in ſuch caſe the plaintiff ſhall not 

be barred, 
Lacon v: 5. But it is neceſſary that a ſuit ſhould be continued: 
—_— for though a writ has been ſued out, yet if there have been 
395% mo proceedings on it, the ſtatute ſhall run againſt the demand. 
Budd v. Therefore wherever to non aſſump/i infra /ex annos the 
— plaintiff replies a writ ſued out wiähin the fix years, he 


muſt alſo ſhew the continuances in the ſuit; and a faliter 
proce/Jum, &c. is not ſufficient. 


« And the continuances muſt be by regular proceſs,” 


Smuth v. Bower, For where to a plea of the ſtatute of limitations the 
Term Rer. plaintiff replied, That he had ſued out a bill of Middlejex 
1 in Mich. Term 1785, which had been regularly continued 
to Mich. 1789, when he ſued out an attachment of privilege 
for the ſame cauſe of action to which the defendant a 
arcd: to this there was a demurrer, when it was decided, 
hat to keep the ſuit alive there mutt be a continuance of 
the original writ ſued out; that here the firſt proceſs was 
by bill of Middleſex, of which an attachment of privilege (being 
a writ of a different nature) could not be à continuance ; an 


the defendant had judgment. 


Finch v. Wil- So the continuances muſt be pleaded where the cauſe has 
for. | been commenced by latitat or common clauſum fregit : but where the 


CE Os plaintiff replied'to the plea of the ſtatute of limitations, an 
attachment of privilege ſued out againſt the defendant 
(being an attorney) on a certain day within the fix years, 
it was held, that the continuances need not be ſhewn; for 
Whitehead an attachment of privilege in C. B. is in the nature of an 
Style 373. original writ, in which no continuances are required to be 
401. ſhewn, but merely the teſte, 


6, „If a bill of Middleſex or latitat has been ſued out in 
& the vacation, it by fiction of law always bears teſte as 
of the laſt day of the preceding term; it might there- 
6“ fore r that though a demand was really barred in 
“% point of time, yet by the reference to the laſt day of 
„ the preceding term, the proceſs might ſeem to pre- 


« cede the time when the debt was in fact barred, and ſo 
« take it out of the ſtatute,” 


It 
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It was therefore decided in this caſe, That where to a 
plea of the ſtatute of limitations the plaintiff replied a 
latitat ſued out and teſted of the laſt day of the preceding 
Mic haelma term, at which time the demand was not bar- 
red ; that the defendant ſhould not be bound by this arti- 
ficial reference to the laſt day of term, but might rejoin 
and give in evidence the true time when the proceſs was 
ſued out, ſo as to enable the ſtatute to attach on the de- 


mand, 


Wherever therefore the plaintiff endeavours to take ad- 
vantage of this reference, the defendant ſhould rejoin ; 
and in his rejoinder ſhew the true time when the writ was 
ſued out, 


If the defendant pleads non aſſumpſit infra ſex annos ante 
diem impetrationi: brevis, and the plaintiff reply quod aſſump- 
fit infra ſex anno, viz, ſuch a day, the plaintiff is not ob- 
liged to prove the taking out the original, becauſe there is 
a particular day mentioned in the replication : but if no 
particular day be mentioned, the plaintiff muſt prove 
the taking out of the original, 


But there ſeems little foundation for that diſtinction; 
for though a particular day be named in the replication, 
yet the plaintiff is not bound to prove a promiſe on that 
day: and the manner of pleading to avoid the neceſſity of 

roving the original at the trial teems to be miſtaken : for 
in ſuch caſe the plaintiff ſhould reply, that he ſued forth 
the writ on ſuch a day, and that the defendant promiſed 
within fix years of that day, and conclude with an aver- 
ment: and then the defendant is at liberty to take iſſue 
in his rejoinder, either on the time of the writ being ſued 
out or on the promiſe being made within fix years of the 
time mentioned, they being alledged as diſtin facts in 
the replication ; and when the defendant takes iſſue on 
one of theſe facts, he adinits the other to be true, and fo 


it need not be proved. by 


And where to a plea of the ſtatute of limitations the 
plaintiff replies a bill of Midaliſeæ tued out on a day cer- 
tain, and the defendant rejoins that he did not promiſe 
at any time within fix years next before the tuing out 
any precept called a bill of Midaleſex, the plaintiff cannot 
give purol evidence of the time of ſuing out the writ only, but he 
muſt produce the writ es for the writ ſtated in the repli- 
cation is not admitted, but the iſſue is joined, that the de- 
fendant did not ſue out any writ, 
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8, By ſe. 4. of ſtat. 21 Fac. 1, c. 6. if the judg- 


« ment has been arreſted or reverſed for error, or the de- 
é fendant has been outlawed, and the fix years expire, 
the plaintiff may bring a new action, provided he does 
it within one year after ſuch judgment has been arreſt- 
ed, Sc. or the outlawry has been reverſed.” 


3. How the Statute is to be pleaded. 


« Where the cauſe of action is to ariſe from an executory 
& cons:deration, as ſome act to be performed and a promiſe 
% to pay in conſequence of it, there non aſumpsit infra ſex 
„ annos is not the proper plea ; for the a/sumpsit does not 
« ariſe till the confideration is performed, which may be 
long after the promiſe made: it ſhould be attio non ac- 
« crevit infra ſex annos,” 


As in afiump/ii the plaintiff declared that, in conſidera- 
tion that he, at the requeſt of the defendant, would admit 
A. and B, as gueſts to diet them, that the defendant pro- 
miſed to pay ſo much, and avers that he did fo 2 
them: the defendant pleaded nan aſumpsit infra ſex annos, 
and on demurrer it was held to be à bad plea: for it was 
not material when the promiſe was made, if the cauſe of 
action was within ſix years, from which time only the 
ſtatute begins to run, and the dieting might be long after, 


This is the caſe of unt generally; where the ac- 
& tion is ardebitatus aſsumpsit it is different, as this laſt is 
&« for a ſubſiſting debt.” 


For where to ſuch an action of indebitatus aſsrumpsit, 
founded on a promiſe to pay on demand, the defendant 
pleaded non aſsumpiit infra ſex annos, and the plaintiff de- 
murred for cauie, that the plea ſhould be “ that there was 
no demand within fix years,” or © non aſtumpsit within fix 

ears after demand” : hut the court held the plea good: 
c for an indebitatus aſsumpiit ſhews a debt due at the time 
of the promiſe made, and ſo the plea is good.“ But it 
had been otherwiſe had the duty ariſen from a collateral 
matter, 


4. Another plea in this action is bankrupicy in the plain- 
iff: for if pleaded, it is a ſufficient bar to the action for 
the defendant ; or if proved at the trial that the plaintiff 


Bull. N. P. 152. Was a bankrupt at the time of the work or labour done, it 


will be ſufficient to nonſuit him, 


& But this is a pou plea only where the action is for a 
& debt due to the bankrupt before his bankruptcy, for he may 


& maintain an action for what he earns after his bankruptcy.” 


For 
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For where to aſſumpſit for buſineſs done as an attorney, 
the defendant pleaded that the plaintiff was a bankrupt, 
and the commiſſion in full force, the plaintiff replied that 
the busineſs was done after the aſſignment, and for the neceſſary 

upport of himſelf and his family ; to this was a rejoinder that 
the plaintiff had not obtained his certificate, and a demur- 
rer. The court were of opinion, that though the aſhgnees 
might ſeize the bankrupr's future effects, yet that no other 
perſon could ſay that he had not a property in his own 
earnings, that the affignees could not contract for the 
bankrupt's labour, nor let him out, and therefore they 
over-ruled the demurrer. 


& But if the defendant pleads bankruptcy in the plain- 
« tiff, he muſt alſo plead the commiſhon and aſſignment.” 


For where he pleaded only that the plaintiff was a 
bankrupt, and ſo all his goods, Oc, belonged to the com- 
miſſioners, the plaintiff demurred and had judgment; for 
till the aſſignment the property of the goods 1s not taken out 
of the bankrupt. 


2, © So that the defendant was a bankrupt and had obtained 


& his certificate, is a good plea to diſcharge all debts due 
before his bankruptcy,” 


I, But it is a bar to ſuch debts only as could be proved 
under his commiſſion. 


Therefore where the plaintiff had joined the defendant 
in giving a warrant of attorney to confeſs a judgment as a 
ſecurity for money payable at a future day as @ ſurety, the 
defendant became a bankrupt before the plaintiff had paid 
any money en account of the ſecurity, though it had been de- 
manded of him before the defendant's bankruptcy; it was 
adjudged, that though a party is liable for another by a 
contract prior to the bankruptcy, yet if he has not actual- 
ly paid the money before the commiſſion, he cannot prove 


it under the commiſſion, and ſo he is not barred by the 
certificate. 


So where the caſe was, that the plaintiff having become 
bail for the defendant, a judgment was obtained againſt him 
on the bail bond in Michaelmas Term 1763, on which he 
brought a writ of error; in March 1764 the defendant be- 
came a bankrupt: in Trinity Term 1764, the writ of error 
was non- proſſed, and in Fanuary 1765, he paid the money to 
the plaintiff in the action, and in May 1765, the bankrupt 
obtained his certificate, To an action brought the bankrupt 
pleaded his certificate, which was held to be no bar; for 
as the plaintiff had not paid the money till long atter the 
bankruptcy, 
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bankruptcy, he could not ſwear that it was a debt due at 
the time of the bankruptcy, and ſo could not prove it under 
the commiſſion, and therefore it was not barred by the 
certificate, 


« But where the debt could have been proved under 
tc the commiſſion, the certificate ſhall be a bar to the ac- 
& tion.“ 


Brooks v. Lloyd. Therefore where the plaintiff had joined the defendant 
1 Term Rep. 17. as ſurety in a bond payable by inſtallments, and after de- 
eum Res Fault in the firſt inſtalment the defendant became a bank - 
| G40. 8. P. rupt; it was held that as this could have been proved by 
ſtat, 7 Geo. 1. c. 31. under the bankrupt commiſſion, that 
it ſhould be diſcharged by his certificate, which therefore 


was a bar to the action. 


2. But though by his certificate a bankrupt is diſ- 
« charged from all debts due at the time of the commiſ- 
&« fion tued out, yet he may make himſelf liable for a debt due 
&« before his bankruptcy, by a new promiſe befare his certificate 


| 66 obtained,” 


} 1 Troeman v. As in this caſe, where the bankrupt was indebted in 
| Fenton. two notes to the plaintiff, who did not prove them under 
— the commiſſion, and on cancelling them the bankrupt 


ave him a note for little more than half their amount; 
this was held to be a good debt, and recoverable after the 
bankrupt had obtained his certificate, 


Cockſhot v. But -had the note heen given as a conſideration to in- 
iy 1 duce the plaintiff to ſign the defendant's certificate, it had 
765. TE been void under ſtat, 5. Ges. 2. or if it had been obtained 


by coercion, it had been in like manner void. 


| Wickes v. stra- 4. A certificate under a joint commiſſion ſhall diſcharge 
han. a ſeparate debt; for ſeparate debts may be proved under a 
joint commiſhon by a Chancellor's order on petition, 


5. By ſtat, 5 Geo. 2. c. 30. The effects of a bank- 
cc rupt againſt whom a ſecond commiſſion has iſſued, are 
„always liable to his debts, except on the ſecond com- 
* miſſion he has paid fifteen ſhillings in the pound; 
te therefore in ſuch caſe the certificate is no bar,” 


Thornton Ye And though the fir? commiſſion had been ſuperſeded by con- 
I Dailes. 6 ſent of the creditors, they having received a compoſition, 
nu 4 yet in the caſe of a ſecond bankruptcy, the bankrupt muſt 
pay fiftcen ſhillings in the pound: for the ſtatute has the 
words in it, ** compounded their debts,” 


There 
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Theſe are caſes in which the bankruptcy has happened 
at the time of the action brought, and the certificate been 
obtained, 


1. But where the cauſe of action was before the bank- Graham v. 
ruptcy, and the action commenced during the bankruptcy, —_ : 
but the certificate not obtained till after the judgment, ſo that it ONT: 
could not be pleaded, the bankrupt ſhall be diſcharged by 
application to a judge, 

2. Where the party becomes bankrupt after the action com- Paris v. Salk-ld, 
menced, he may plead the bankruptcy puis darrein continu- WA. 137, 
ance, which muſt be received if verified by affidavit ; but 

in ſuch caſe it is not ſufficient to ſay, *that on ſuch a da 

he became a bankrupt ;”” but he ſhould add, © that he had 


conformed to the ſtatutes concerning bankrupts,” or it 1s 
bad. 


Nate. When a bankrupt is ſued, it is uſual to apply by Wut 41s 
motion to the court to diſcharge him on common bail, 


which on a proper affidavit, is done or refuſed according to 
the circumſtances; as 1n this caſe, 


5. The next plea I ſhall conſider is that of a Tender, 


« Wherever the defendant admits the money is due to 


the plaintiff, it muſt be pleaded in the form of a 
© tender,” 


For where to aſſump ut for money had and received, &c. French v. Wat- 
the defendant pleaded non a/ſumpsit to the whole of the 2; 
plaintiff's demand, except ten guineas; and as to that ſaid, 
that he was ready and had always been ready to pay the ſame ; this 
on demurrer was adjudged to be a bad plea : for whether 


defendant was always ready to pay or not, is not iſſuable; 
it ſhould have been pleaded as a tender. 


1. Where the agreement is to pay at a certain time a Giles v. Hart, 
tender at that time, and always ready, is a good plea z but - 622. 
where the money is due and payable immediately by the | 
agreement, the party muſt plead tour temps priſt from the 
time of the promiſe: and therefore in tuch cafe this plea 


is bad after an imparlance, for by that it appears that the 
defendant was not always ready. 


But a tender may be pleaded after an imparlance by {rave Bailey v. Hol 
of the court, under particular circumſiances : as where the writ fene. 


was returnable in Eaſter term, and the declaration not de- £000.29 3 88 


livercd till the day before the Efloign day of Trinity term, ods 
and 


huſon v. Lan- 
— UE 
x Stra. 576. 


Ferrand v. 
Pearſon. 

Palſch. 2 Geo. 1. 
C. B. 

Buller N. P. 
156. 


Lancaſhire v. 
Killingworth, 
2 Salk. 623. 


Pether v. Shel- 
ton. 


1 Stra. 638. 


| 
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and the defendant lived in Shrophire, ſo that the agent 


could not get inſtructious in time. 


2, Where the action is indebitatus aſſump3it if the de fend- 
ant pleads a tender, it muſt he with a tent temps pril gene- 
rally; for where it was that he was tut temps priſi after the 
tenzer, it was held ill on demurrer: for it is not enough 
that he was always ready after the tender, for the money 
was due before, and the neglect of payment was a delay, a 
breach of contract, and a cauſe of action; and therefore 
the plaintiff ſhould have judgment for the time which was 
unanſwered, | . 


3. It was adjudged on demurrer, that a tender was 
pleadable to a quantum meruit. a 


4. Where there is no certain time in the promiſe for 
payment of the money, the defendant is to be always 
ready, and when he pleads /emper paratus, the plaintiff muſt 
in his replication ſhew a ſpecial requeſt and refuſal, if. 
there be any, for the requeſt laid in the declaration is not 
mater1al nor traverſable, 


5. Where a time and place 1s fixed for payment, if the 
parties meet, he that pleads a tender muſt alſo plead a re- 
fuſal, or ſuch plea will be bad on demurrer, though good 
after a verdict; but if one be abſent, the other muſt ſhew 
that he was at the time and place, and made the tender; in, 
which caſe he muſt ſhew at what time of the day he was 
there, and how long he ſtaid;z for he ought to ſhew that he 
has done all that could be done to accompliſh what by his 
agreement he was bound to do. 5 Co. 114. Nelv. 38. Co. 


Fac. 13. 


And in ſuch caſe, the laſt part of the day is the time by 
law appointed for a tender, unlets the circumſtances of the 
caſe point out another time, as payment on the transfer of 
ſock, which muſt be from ten to twelve, 


A tender, and that he has been always ready fince the 
death of the inteſtate, is a bad plea by the adminiftrator : it 
ſhould be that his inteſtate was at all times during his life 
from the making of the promiſe ready to pay, and that he 
has been always ready ſince his inteſtate's death. 


Under the head of a tender falls the caſe of payment of 
money into court, 


1. For wherever the defendant pleads a tender, he muſt 
always pay the money into court he admits to be due; for with» 
out 
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dut that, it is no plea, and the plaintiff may ſign judg- 


2. If the defendant pays money into court, but does Hand v. Lady 
not afterwards pay the plaintiff his cos up to that time, _ 
the plaintiff may go on with his action. FINN 7 


If after money paid into court, the plaintiff proceeds 3 Black. Cam, 
in bis action, it is at his own peril : for if he does not 39 

ve more due than is ſo paid into court, he ſhall be 

nonſuited, and the defendant have his coſts; for a tender 1 * 


| and refuſal diſcharges coſts. 


be re | ; 
As to what ſhall be à good Tender, —Its ſettled, ee ue £2 IF LO, 


1. That if the defendant proves a tender in bags it is Wade's caſe, 
ſufficient, for it is the receiver's buſineſs to tell it: but if 5 — 114. 
the defendant ſays, © here, I am ready to pay you,” and b 
3 the bags all the time under his arm, it is no good 

tender. | 


2. A tender in foreign money made current by procla- s. C. 2 Ref. 
mation, 1s a good tender, 


And Note, That the defendant cannot plead non af- Dowgal! v. 


g Bowman. 
ſumꝑfit to all the counts and a tender beſide, 3 Wil. 145. 


6. Another plea in this action is that of Infancy, 


Though this may be alſo given in evidence of the ge- 
neral iflue of non aſſump/it, tor the promiſe of an infant is ab- — By 
ſolutely void. | Salk. 279. 


The general rule in the caſe of infants is, that they 
* are liable on no contracts, except for neceſſaries, as meat, 
& drink, education, clothes, &c,” a) 


. 2 + - - N o 4 4 
5 3 47 1 s * * * i 7 * * 
r 8 e 
Pc 


22 ͤ ˙ EA 


1. But neceſſaries for an infant's wife are neceſſaries for Turner v. 
himſelf, and he ſhall be liable; but if furniſhed in order Fritby. 
for the marriage, he is not liable: for the was not then his * . 168. 
wife, nor the goods furniſhed on his credit, 

2. So if one under age contracts for the nurſing of his Bac. Mar. 
es it ſhall be deemed a lawful contract, and he ſhall be 18 Max. 
liable. 


„ So whatever is for the benefit of an in/ant's eſtate, he 
1 mall be liable to in this action.“ an ſeate, 


M 2 oo 
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Evelyn v. Chi- 
cheſter. 


3 Burr. 17. 


K irton v. El- 
- liott. 


2 Bulſt. 69. 


Earle v. Peele. 
Salk. 386. 
1 a , _— 


Ellis v. Ellis. 
Caſ. K. B. 197. 


Clowes v. Brook. 
2 Stra. 110m. 


Whittiagham v. 
Hill. 
Cro. Jac. 494. 
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As where a copyhold eſtate deſcended to an infant and 
a reaſonable fine was aſſeſſed, it was adjudged, that indebi- 
tatus aſsumpsit lay againſt the infant for that fine when he 
attained his full age, he having enjoyed 1t during the 
time of his infancy. And Juſtice Yates was of opinion, 


that it would lie during his infancy, though debt would not. 


1 LA. Raymond, 30. 


So if a leaſe be made to an infant, and he occupies and 
enjoys under ſuch leaſe, he is chargeable for the rent in- 
curred during the time he continues in poſſeſſion. 


4. But though an infant is liable on his contract for 
neceſſaries, yet if ↄne lends money to an infant, even to pay 
for neceſſaries, the infant is not liable; for it may be 
miſapplied, and therefore the law will not truſt him with 
the expenditure ; but it is at the peril of the lender, who. 
muſt lay it out for him, for then in fact it is providing 
him with neceſſaries: beſides, the aſzump/it is founded on 
the ending, not on the application, 


So that if the plaintiff proved that the money was lent 
to pay for neceſſaries, and applied to that purpoſe, he might 
be entitled to a verdi&: but in ſuch caſe the defendant 
ſhould rejoin and take iſſue on the expenditure, 


And therefore in ſuch caſe, where infancy is plead- 


& ed, © that the goods were neceſjaries,” is the only proper re- 
& plication,” 


For where in aſſumpſit on a farrier's bill and infancy. 
pleaded, the plaintiff replied, that it was for neceſſaries 
for the infaxt's horſes : on demurrer the replication was held 
to be bad: for non conſtat, that the horſes were neceſſaries for 
the infant. The replication ſhould have been generally 
* that they were neceſſaries, and then have left it to- 
evidence, if the things furniſhed were not neceſſaries, 
from the circumſtances of the defendant's health and for- 
tune. 


3. Goods furniſhed to an infant in the way of his trade, 
tc are not neceſlaries, and therefore he is not liable; for the 
c law will not allow him to trade, which may ruin him, 


In aſſumpsit for goods ſold and delivered, the defendant 
pleaded infancy, replication that they were pro neceſſario 
viclu & apparatu ad manutentionem familig ſug, The de- 
fendant rejoined, that he was a mercer at Shrew/bury, and 
bought theſe wares to ſell- again, and traverſed that they 
were pro neceſſario, &c. demurrer thereupon: and per 

| curiam 


| 
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turiam, this buying for the maintenance of his trade, 
though he gains thereby his living, ſhall not bind him, for 
an infant ſhall not be bound by his bargain for any thing 
but neceſſaries, as meat, drink, or learning. 


And this was ſo ruled by Chief Juſtice Lee in this Whywall v. 
caſe, which was an action for tobacco, ſent to the de- 2 
fendant, who was an infant and kept a ſhop in the 1 
country; which the court held would not lie againſt an in- 

fant, whom the law would not ſuffer to trade. 


Though in another caſe before Mr, Baron Clarke, Bull. N. P. 154. 
wherein the defendant gave nonage in evidence, it appear- 
ed that he had ſet up a farm, and bought the ſheep from 
the plaintiff to ſtock it: the judge charged the jury to find 
for the plaintiff; and ſaid he thought the law ſhould not 


put it into the power of infants ſo to impoſe on the reſt of 
the world, : 


& And ſo much are the contracts of infants decmed void 
&« for any thing but for neceſſaries.“ 


That if an infant contracts debts for articles not neceſ- Stane v. Withye 
ſaries, and dies, and his executor promiſes to pay, yet it og WY 54 
ſhall not bind the eſtate: for the contract on which the OV 
promiſe was founded being void, the promiſe thall be 

deemed ſo too. 


« But where an infant is /zb potestate porentts, and livin 
& in the houſe with his parents, he ſhall not then be liable 
« even for neceilaries,” 


Therefore where the action was for caps, and other or- Bainbridge v. 
namental apparel ; it being proved, that the defendant Pickering: 

. . . . . 2 Black, Rep. 
was an infant, and lived all the time with her mother; it ;.. 

1 325 

was ruled by the court, that under theſe circumſtances the 
infant could not bind herſelf even for neceſſaries; for that 
what was fit and proper for infants under ſuch circum- 
ſtances was to be left to the direction of their parents, and 


allowing ſuch contracts would be to encourage extra- 
vagance. 


6, © But though an infant is thus exempt from all de- $outherton v, 
WF © mands, except for neceſſaries, yet if goods, not neceſſaries, Whitlock. 

WW © have been delivered to an infant, and, after his coming 5 
= © of age, be promiſes to pay for them, he thereby ratifies | 
* the contract, and ſhall be bound to pay. And what 


60 amounts to ſuch confirmation ſhall be matter to be left 
* to the jury,” 


M 2 « But 
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« But where an infant ſo binds himſelf by a new pro- 
© miſe, he ſhall not be bound farther than the promiſe ex- 
« tends,” | 


For where under a plea of the general iſſue infancy was 
given in evidence by the defendant, the plaintiff's counſel 
then gave evidence of a promiſe after he came of ave, to pay half 
a- cron in the pound; it was ruled by Juſtice Fsfter, that this 
new promiſe ſhould bind him to pay to the extent of it, but 
no further, 


And where to a plea of infancy the plaintiff replies, 
that the defendant had ratified his-promiſe after coming of 
age, and the defendant rejoins that he had not fo ratified 
his promiſe after full age, upon which iſſue is joined, It 
is ſufficient for the plaintiff to prove the promiſe; and the 
proof that the de/endant was not then of full age lies upon the de- 


fendant, though the aſſertion that he was of full age makes 


part of the plaintiff's replication ; for whether of age or 
not, is a matter which lies within the defendant's own 
knowledge, and not within the plaintiff's, 


But where there was a plea of infancy, and at the trial 
the counſel for the defendant would have called his father 
to 9 his nonage at the time of the contract: the court 
refuſed to admit him, for he was named guardian on the 
record, and ſo was liable to the coſts of the aclion. 


« But where the plaintiff relies on a new promiſe made 
cc after full age, the infant muſt always be charged on the 
« ſimple contract.“ 


For where an infant bought a char tot and horſes, and gave 
a single bord for the money, and after, at full age promiſed 
to pay, this matter bcing ſpecially found, the court was 
of opinion that the contract was ſo ee by the 
bond, that it did not remain to be a conſideration for his 
promiſe at full age, and ſo they gave judgment for the de- 
fendant. 


But if the things furniſhed were neceſſaries, an infant my 
bind himſelf by bond, but it muſt be in a bond to the exa 
amount and value of the neceflarics furniſhed ; for where 
it was with a penalty, 1t was adjudged to be void, but that 
a ſingle bond had been good, | 


And ſo where an infant gave a ſingle bill for payment 
of neceſſaries, it was held good againſt the infant. 


7. © But though an undertaking or promiſe is made to 
c an infant, in consideration of ſuch infant's promiſe, Rough 
| 6C 18 
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« this is void; yet, if the promiſe is for the infant's benefit, 
«he may maintain an action on No” 


165 


As in this caſe, which was that of mutual promiſes Holt v. Woods 
to marry, and one of the parties was an infant, the in- 2 Stra. 973. 
fant recovered damages for breach of the promiſe of mar- 


riage. 


7. In aſſumpſit under the ſtatute for »/e and occupation of Lewis v. Willis 
an houſe, by permiſſion of the | nm ap s nil habuit in tene- 1 Will 314. 
mentis is a bad plea, For the action is founded on the pro- 
miſes, and therefore if the plaintiff had an equitable title, 
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ä or no title at all, yet if the defendant enjoyed by permiſ- 
; ſion of the aint it is ſufficient, For it is not neceſſary 
for the plaintiff to ſay, that it was his houſe, any more 
g than in aſſumpsit for goods it is neceſſary to ſay that they 
8 were his goods, But the plea would be good at com- 
- mon law, for there an intere/? it ſuppoſed to paſs from the 
x leflor, 
n 8. A jud ment for a defendant in ene perſoenal action. 
ce ij, a good bar to another perſonal ation for the ſame cauſe, and 
« js therefore a good plea,” (6 Co. 7.) But the cauſe of | 
x cc action muſt be ſpecially ſtated to be the ſame,” 
rt As where the defendant being a creditor to a bankrupt, Kitchen v. 
he had figned judgment on a bond of the bankrupt's on the Campbell. 
gth of March, and ſued out a writ of fi. fa. thereon, under : Black. Re 
1 which the ſheriff levied the money : on the gth of April Wut. 240. 
a the commiſſion was ſued out, and in Michaclmas Term fol- S. C. 
oe lowing, the aſſignees brought trover for the goods ſo taken 
under the execution, and had a verdict againſt them, 
TR They afterwards brought af/umps:t for the money ariſing 
ed from the ſale of the ſame goods; the defendant having 
** pleaded the former recovery in trover, it was held to be ill, 
ore for want of the proper averments to ſupport the plea, viz, 
his that the queſtion or canſe of aftion was the ſame, Afterwards the , Riack. neg, 
1 parties going to trial on other iſſues, the {pecial matter was 827. 
found, though further that the bankrupt had committed an 3 WII. 34+ 
act of bankruptcy before the gth of March, viz, in the Fe- 
uy bruary preceding: But the court held clearly that the aſ- 
A ſignees having failed in the action of trover, could not reco- 
ere ver in ſumpsit for the price of the ſame goods. And the 
hat teſt when one action ſhall be a bar to another is, when 
the ſame evidence is required in both actions, as was the caſe 
in this. 
ent 4 ＋ | f 
1 9. hat the money for which the action is brought Wines v. Needs 1 
«* bas been attached in the defendant's hands, by foreign attach- da. : 
e to » | 1 Lord Raym, 


2 neut, 189, 
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cc ment, is a good plea: ſo it may be given in evidence on 
the general iſſue,” Vid. plen, Action of Debt. chap. a. 


Palmer Y. But if the defendant pleads ſuch foreign attachment at 

Hooke. the ſuit of J. S. or gives it in evidence, he ſhould prove 

5 Ram. that the plaintiff was indebted to J. S. for otherwiſe it might 
be a collufion between J. S. and the defendant to defraud 
the plaintiff. But the plaintiff is at liberty to ſhew that 
the ſuit in London for the attachment was commenced after 
an original filed by the plaintiff againſt the defendant, for 
that would avoid the operation of the foreign attachment, 
the ſuit being actually commenced in the courts above, 
when the attachment took place, 


$avage's caſe, As where in aſſumpsit on a note of hand given by the 

Salk. 2912 defendant to the plaintiff, and non-aſumpsit pleaded, the 
plaintiff proved the note in evidence: the defendant in 
diſcharge of himſelf produced the record of a foreign at- 
tachment, whereby the ſaid debt was attached by city pro- 
ceſs for ſatisfaction of a debt demanded there of the plain- 
tiff, and was there condemned: it was ruled by Trevor, 
Ch, Juſt. that this was a good diſcharge ; but that if the 
plaintiff could have ſhewn the original wherein he declar- 
ed to have preceded the attachment, ſo that it would have 
appeared that this court was in poſseſſion of the action to recover 
the debt before it was attached, that in that caſe the plainuff 
ſhould recover, notwithſtanding the attachment. 


Brook v. Smith, And in this caſe as to how it may be pleaded, and how 

Saike 280. given in evidence on the general iſſue, it was ruled that if 
the attachment and condemnation be before the writ purchaſed, that 
it may be given in evidence on the general itfue, be- 
cauſe there 1s an alteration of the property before the 
action brought; but if the attachment only be before the 
writ purchaſed, but not the condemnation, it ought to be 
pleaded in abatement of the writ; but if the condemnation 
be after the action commenced, and before the plea pleaded, it may 
then be pleaded in bar, but ſhall not be given in evidence 
on the general iſſue, for that the property is not altered 
until condemnation, 


Openheimer y: 10. © Alienage in the plaintiff is a good plea in abate- 

Levy. t ment, but it muſt be, that he is an alien enemy; for alien 

2 Setra. 10824 friends may maintain perſonal actions, and it ſhall not 
« be preſumed that he was an enemy.“ 


11. A diſcharge under the inſolvent debtors ac is a good 
« plea,” 


Pur 


1 

Fl 
s 
3 
* 
1 


in ſuch caſe the defendant ſhould ſhew that he was Torver v. Beale, 
a — within the benefit of the act, and that the diſ- * 
charge was in every reſpect regular and purſuant to the 
ſtatute. | 


12. * A releaſe is alſo a good plea in this action. 


And a promiſe hefore it is broken may be releaſed by May v. King. 
parol, but after it has been broken it cannot be diſcharged Cale K. B. 538. 
without deed, by any new agreement, without ſatisfaction. 

« For till there is a duty or demand, there is nothing 
6 whereon the releaſe can operate.” 


Therefore where to an action on a hill of exchange, Drage v. Netter. 
againſt the drawer, he pleaded a releaſe after the bill 1 L Ru 65. 


drawn, but before the acceptance; it was adjudged bad, 


For the releaſe was before the defendant was chargeable, 
the acceptor being firſt liable, 


13. Where an action is brought by an adminiſtrator, it — v. Cox. 
is a good plea ** that the inteſtate was resident within a dif- 37+ 


ferent dioceſe when he died; for ſimple contract debts are per- 


ſonal, and the adminiſtration muſt be committed of them 
where the 2 dies. And if a man has two houſes in 
different dioceſes, and lives moſtly at one, but goes occa- 
ſionally to the other, where he happens to die, admini- 
{tration ſhall be granted by the biſhop of the dioceſe 


where he died; for he was commorant there, and not 
merely as a traveller, 


14. It would be a good plea for the defendant that all Ravec v Farmer, 
matters in difference between him and the plaintiff had 4 Term Reps 
been referred to arbitration, and an award made thereon ; “ 
but where the defendant does fo plead, and the words of the 
reference are of all matters in diſpute ; yet the plaintiff is not 
precluded thereby, but may give in evidence that the ſub- 


ject matter of the preſent action was not before the arbi- 


trators, nor decided on by them, 


15. The laſt plea I ſhall conſider is, that of the general Marſhall e. 
;/Jue, which is non aſſump/it, Though where the defendant Gibbs. 
pleaded not guilty, it was held to be good after a verdict, e . 
though if the plaintiff had demurred, it had been bad. Dotham. = 

<0 I Lev. 142: 

Under this iſſue the defendant may go into equitable Per Lord Marf- 
defence: He may prove a releaſe without pleading it, and feld. 
take advantage of every equitable allowance poſſible. 9 


So in aſſumpſit for money had and received, the defend- Dale v. Sollet. 
ant may, under the general iſſue pleaded, give in evi- 4 Burr. 2133. 


4 dence 
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dence a retainer of ſo much money in his hands due to him 
by the plaintiff, without pleading or giving notice of it as a 
ſet-off; for the hig can only recover what in equity 
and conſcience is due, which is what remains due after 


all fair deductions. 
' Patton ve 2. So he can give payment in evidence on the general 
Morſe. iſſue, or he may plead it. For as there is no debt, there 


* | ſhall he preſumed to be no promiſe. 


Lord Beruard v. 3. So under the general iſſue he can give an uſurious 
_ contract in evidence: for the ſtatute having declared all 


= Sts. 19% fuch contradis as abſ-lutely void, there can be no aſſumpfit. 

Ante 167. 4. So infancy may be given in evidence on the general 
iſſue. 2 Lev. 144. 

0 5. In an action on a promiſſory note againſt three per- 

1 ſons, two of whom were ſtated to be outlawed, and the 


4 Term. Rer. laſt pleaded non a//umps:t, the declaration miſnamed one 

__ of the parties, whoſe name was on the note; it was ad- 
judged, that at the trial, the defendant who had pleaded 
might avail himſelf of this variance, between the inſtru- 
ment declared on and that offered in evidence, 


2 Stra. 233. 6. And in general whatever defeats the promiſe is good 
evidence on non aſ/umpiit : as where a ſeaman had ſued in 


the admiralty court for his wages, and had 22 


againſt him there, and afterwarcs brought aſſumpsit at 
law; the firſt ſentence was held to be concluſive evidence 
againſt him. 
M*Lel!an v. 7. As the defendant may plead double under the ſta- 
Howard. tute, it muſt be obſerved that he cannot plead incon, iſtent 
— 8 * pleas, as non aſſumpsit to the whole declaration, and a tender 


to a part; for if the non aſſumpsit be found for him, it is 


that nothing is due, whereas the tender admits ſomething 
to be due. | 


4thly, OF THE VERDICT, THE JUDGMENT, 
AND WRIT OF ENQUIRY. 


I, OF THE VERDICT, 


8 I, Where there are two or more defendants, and one 
3 Tenn Rep. ſuffers judgment to go by default, and the others go on to 
662. trial; the plaintiff cannot be nonſuited as to theſe, 8 

c 
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he cannot prove his caſe, but the defendant muſt have a 


verdict. ; 
2. The verdict 
« the plaintiff declares that the defendant aſſumed to do 


ſhould follow the iſſue. For if 


« divers things, and the jury find that he aſſumed to do 
« only a part, the plaintiff bath failed in his calc,” 


As where the plaintiff declared, that in confideration of, 
c. the defendant undertook and aſſumed to give him 13l. a 
field of hemp, and other matters; and the jury find that 
the defendant only promiſed to give him 131. The de- 
fendant had judgment. 


So if the plaintiff declares on an abſolute promiſe, and 
the jury find a conditional one, the plaintiff ſhall not 
have judgment: for the promiſe in the firſt cate is entire, 
and if the plaintiff fails in proving part, he fails in the 
whole, And in the latter caſe, the promiſe found 1s not 
that on which the plaintiff grounded his action. 


« But where the ground of the action is not upon an en- 
cc tire contract, but merely in damages, there the find- 
« ing of the jury may vary. For it is a rule in this action 
& that the plaintiff may recover leſs than he goes for, but 
cc not more.“ 


Therefore in an action on a policy of inſurance, where 
the plaintiff declared for a total loſs, he was allowed to re- 
cover for a partial one only. 


So in an action on a promiſſory note given for diſſerent 
conſiderations, the defendant may go into evidence of part 
of the conſiderations not being performed, and ſo that 
part of the note is not due, or that part has been paid, and 
the plaintiff may recover the remainder. 


So the jury may give leſs damages than are proved. As 
on a promiſe to pay for an horſe a farthing a nail, doubling 
each time, which would amount to an immenſe ſum. 


2, OF THE JUDGMENT AND WRIT OF INQUIRY, 


When the jury find a verdict they then ſettle the quan- 
tum of the damages. But where there is judgment by de- 
fault, or on demurrer, or any other interlocutory judg- 
ment, then the plaintiff's right to ſome damages is deter- 
mined, but the expreſs ſum is to be ſettled in damages by 
the intervention of a jury on a writ of inquiry, which goes 
to the ſheriff, who returns them when found to the court, 
upon which the plaintiff obtains final judgment, 


As 


Simms v. Wefſt- 
cott. Cro, Elia. 


147. 


Moftard v. Hops 
per, Ex. 149 


5 Burr. 906. 


Gardiner V. 
Croſdale, 

2 Burr. 924 
2 Black Rep. 
19858 C. 


Fer Lord Ken- 
von. 

Young V, 
Miner. 

Wei. Sitt. Hill. 
31 Geo. 3. 


Roldero v. An- 
drews. 26 Car. 
2. per Hales. 
Bull. N. P. 156. 


170 


Faft India Come 


pany v. 
Glover. 


1 Stra. 612. 


Snowden v. 
Thomas. 
2 Black. Rep. 


748. 
Wil. 155. 
C. & contra. 


Bevis v. Lind- 
ſell. 
2 Stra. 1149. 


Green v. Hearne. 
3 Term Rep. 303. 


Andrews v. 
Blake. 

H. Blackſt. 
529— 541. 
Shepherd v- 
Charter. 

4 Term Rep. 273. 


Auriol v. 
Thomas. 


2 Term Rep. 52. 


Raney v. 
Hendrick. 
3 Will. 205 


ASSUMPSIT. 
As to which theſe points have been ſettled, 


1. In an action on an agreement for goods at a ſale, and 
judgment by default, the defendant ſhall not on a writ of 
inquiry be allowed to go into evidence of fraud on the ſale 3 for 
by ſuffering judgment to go by default, he admits the 
agreement as ſet out by the plaintiff, and the writ of in- 
quiry is only to ſettle the quantum of the damages. 


2, If the action has been on a promiſſory note, the note 
in executing the writ of inquiry ought to be proved. T ho 


circumſtances may vary this rule, as here where the de- 


fendant's attorney offered to admit the whole, if execution 
was ſtayed, | 


But in proving the note, it is not neceſſary to be done 
by the ſubſcribing witneſs, but it may be done by proving 
the party's hand, For the note being ſet out 1n the de- 
claration, 1s admitted, and the only uſe of producing it, is 
to ſee whether any money is indorſed on it as received, 


It was however in this caſe reſolved, that where a judg- 
ment hy default was on a bill of exchange, that it was ſut- 
ficient to produce it without proving it, for that the 
amount was admitted, and the only reaſon for producing. 
it was to ſee if any part had been paid, 


But in caſes of promiſſory notes and bills of exchan 
in which the defendant lets judgment go by default, the 
preſent practice is, to refer them to the maſter to aſcertain 
the amount of note and intereſt. without the intervention 


of a writ of inquiry. And this in both courts of K. B. 
and C. B. 


If an indorſed bill of exchange is not paid when due, the 
indorſee in an action againſt the indorſer is after a proteſt 
not barely intitled to legal intereſt, but ſhall alſo have all 
the incident expences, as exchange, &c, if ſuch charges are 
reaſonable. | 

3. If on a judgment by default and writ of inquiry, the 
plaintiff proves an account ſtated, and a balance then 


due to the plaintiff, the jury ſhould give intereſ for 


the ſum ſo ſettled, from the time of its being ſo liquidated 
to the bringing of the action. And per Cur, in this caſe, 
where a note 1s due, it bears intereſt from that time ; where 
money is lent, it bears intereſt from the time it becomes 


payable; but for money due for goods ſold, no intereſt 


is allowed, 


Stead v. Late» 
ward. 1 Stra. 
622, 


4. There muſt be the ſame notice of executing a ſcire fieri 


And 


inquiry as a common writ of inquiry, 
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And the notice ſhould accurately deſcribe the place Arnold v.Squire. 
where it is to be executed, for in this caſe the notice having r Rep. 181. 
omitted to deſcribe the fign of the houſe where it was to 

be executed, and alſo that it was to be executed between 

two certain hours, it was for that reaſon ſet afide. 


5. In this caſe the plaintiff, after obtaining an in- Bibbios v. Mas- 
terlocutory judgment and the iſſuing of the writ of . 1. 
inquiry, became a bankrupt; but before the writ was 9 
executed; notwithſtanding which it was executed in his 
name; it was moved to ſet this ſide, on the ground that by 
the bankruptcy the property veſted in the aſſignees, who 
ſhould have ſued out a ack facias, and the writ of inquiry 
have been executed in their names: but the court held it to 


be good, 
6. Judgment on a writ of inquiry was ſet aſide; it ap- Raylis v. Loca 


pearing that the under-ſheriff, who had returned the jury, Op. 112. 
was attorney for the plaintiff in the action. 


7, Where the defendant is a foreigner, it is not neceſſary Nedbam v. 


that the jury, on a writ of inquiry, ſhould he that per me- > noo = 
dietatem linguæ. "- 


8. Where part of the jury, on a writ of inquiry, was com- g:ainton v. 
poſed of perſons then in priſon for debt, it was held a ſuf- Beadle. 
ficient reaſon to ſet aſide the execution of a writ of in- 4 Term Rep. 
quiry. | vo 


And note as to coſts That where the defendant pleads Bartlett v. 
a tender, which is found againſt him, that under ſtatute Robins. 
43 Eliz. 6. If the damages are under forty ſhillings, the * — 
judge may certify and deprive the plaintiff of his coſts. 


And in this caſe the court ordered coſts for not going gapre v. 


on to execute a writ of inquiry, as they do tor not going Houſton, 
on to trial, 1 Stra. ifs 


Slade's caſe. 
4 Co. 94. 


CHAPTER II. 


The Action of Debt. 


EBT is an action founded upon an expreſs contra#, in 

which the certainty of the ſum or duty appears, and 
in which the plaintiff is to recover the ſum he goes for in 
numero, and not in damages, 


This action I ſhall confider, 1ſt, With reference to the 
contract. 2dly, With reference to the perſon. 3gdly, 
The pleadings. 4thly, The evidence, Sthly, The ver- 
dict an djudg ment, 4 


1. DEBT CONSIDERED WITH REFERENCE 
TO THE CONTRACT. 


1ſt. This is on ſimple contracts. | 
2d, On ſpecial contracts under ſeal, as bond and leaſes, 
3d. On matters of record, as judgments, ſtatutes, and re- 


cognizances. 


1. or DEBT ON SIMPLE CONTRACTS, 


Debt lies upon all ſimple contracts, wherein there is a 
commutation of property for money. As for the price of 
goods ſold, wherein the price has been aſcertained between 
the parties: but for ſuch cauſes this action is now ſeldom 
brought: firſt, becauſe the wager of law is allowed: 2dly, 
Becauſe it was held, That the plaintiff muſt recover the 
exaf ſum declared for, or he could not have judgment, 
which being often uncertain, it has given way to the ac- 


tion of aſſump/it. 


But as this action may ſtill be brought for ſimple con- 
tracts, it may be improper to take notice of ſome caſes in 
which debt will not lie, 


And 1. Debt on fimple contraft will not lie againſt an exe» 
cuter or adminiſtrator ; the proper remedy is an action on 2 
| — 
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caſe, For the teſtator might have waged his law, which Morgan v. 
the executor or adminiſtrator cannot do. . 107 


2. If a man retains an attorney to conduct a ſuit for him, Sand- v. Tre- 
the attorney may have debt for his fees ; but if one pro- „lian. 
miſes an attorney to pay him, if he acts for another per- 2 ; 
ſon, debt will not lie; for there was no quid pro quo where- per Lord Holt, 
on to found a contract: the action ſhould be on the pro- 2 L. Raym. 
miſes ; and beſides, that the attorney has a remedy againſt 483. 


the party for whom he acted. 


3. Debt will not lie againſt the accepter of @ bill of er- Hard's Caſe. 
change, for notwithſtanding the acceptance, the drawer ſtill Salk. 23. 
is liable; ſo that it is not the actual debt of the acceptor, 
but he is rather in the nature ofa ſecurity : but ir liesagainſt 
the drawer himſelf, for he was really a debtor by the re- 
ceipt of the money, 


1. OF DEBT ON SPECIAL CONTRACTS, 


Theſe are, 1ſt, On Bonds. 2dly, For Rent. 


I, OF DET ON BONDS, 


1 ſhall firſt conſider what bonds are good in law: and 
ſecondly, what are void, | 


6 Bonds good in law are ſuch as are entered into by par- 
e ties able to contract voluntarily, and for a conſideration, 
„ which is according to law.“ | 


1ſt. A bond mult be by parties able o contract. 


* Therefore bonds made by infants under 21 years, are Lit. $ 259. 
void, | 


And ſuch is likewiſe the caſe of femes covert. 


But there is an exception, that infants may bind them-- Co. Lit. 176. 


ſelves to pay for meat, drink, apparel, or other neceſſaries, 
and 1t will be good in law, 


Bur it muſt be in an obligation for the very ſum neceſſary Ayliſle . 


for the purpoſes : for an obligation, with a penalty, condi- Cn SPY 


* 


tioning to pay for neceſſaries, is void. 


2. So every deed which any man xx compos makes, is Beverley's cafe, 
avoidable, 4 Co. 123. 


But N. 
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Yares v. Boen. 


2 Stra. 1104. 


Wooden v. 
Collins. 
Mic. 9 G. 2. 
Boller N. P. 
172. 


Nicholls v. 
Nicholls. 
Atk. 409» 


Sumner v. 
Ferryman. 
2 Stra. 917. 


Houſcomb v. 
Standing. 
| Cro. Jac. 187. 


Bac. Reg. 22. 
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But modern reſolutions ſeem to confider it as abſolutely 
void ; for the defendant to debt on a bond may plead non eff 
factum, and give lunacy in evidence. 


In all theſe caſes of infants, feme coverts, or perſons 
infane from the weakneſs, want, or imbecility of judg- 


ment, or want of power, their contracts are deemed void 
in law. | 


2d. Bonds muſt be entered into voluntarily. 


1. It is eſſential to a bond that it is entered into voluntarily, 
for if obtained by dureſs the bond is voidable by the obligor : 
but as the bond on the face of it appears to be good, the 
obligor muſt avoid the bond by pleading to it dureſs ; for the 
court muſt decide by the 1 of a jury, if it was ob- 
tained by dureſs or not. 


« And theſe caſes have been deemed dureſs ſufficient to 
ec avoid a bond.“ 


If given by the defendant when under an arreſt made with- 
out any cauſe of a lion; or if the arreſt was for a juſt debt, 
but made without good authority : or if the arreſt was made 
by a warrant from a juſtice of peace on a charge of felony, 
when no felony was in fac committed; or if a felony was com- 
mitted, yet if the arreſi was unlawfully made, it is dureſs : and 


bonds entered into by perſons in cuſtody under thoſe cir- 
cumſtances, are avoidable in law. 


And it is the ſame in a court of equity.” 


For though a man is arreſted by due courſe of law, yet 
if a wrong uſe be made of it, as compelling him to execute 


deeds not before thought of, a court of equity will conſider 
it as dureſs, and relieve him. 


But dureſs of goods will not be ſufficient to avoid a bond: 


though held otherwiſe in 1 Roll, Ab. 687. 


* So dureſs ſhall only avoid the bond as 10 the obliger 
c himſelf,” 


Therefore it was held no diſcharge to the ſurety, who had 


Joined in the bond, and againſt whom there had been no 
dureſs practiſed. 


2. If a man menace me except I make him a bond for 
40l. and I tell him I will not do it, but will give a bond for 
20l. the court will not expound this bqnd to be a voluntary 

One; 
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one: for non videtur conſenſum retinuiſſe, qui ex præ ſcripto mi» 
nantis aliquid mutavit. 


3dly, Bonds muſt be for a conſideration which is 
according to law, 


That involves the confideration of, What bonds are 


void? For ſuch are void whoſe confideration is not 
legal, 


Theſe are firſt ſuch as are void in their creation; or 2d, 
Such as are void by matter ſubſequent, 


Bonds void in law at their creation are ſuch whoſe con- 
ſideration is, malum probibitum, or founded on expreſs pro- 
hibitory ſtatutes; as ſimony, uſury, Sc. 2dly, Whoſe con- 
ſideration is Malum in ſe. 3dly, Which arc contrary to the 
good policy of the ſtate, as in reſtraint of trade, ex. gr. and 
are founded on the common law. 


1.“ Bonds whoſe conſide tion is malum prohibitum,” are 
iſt, Bonds whoſe conſideration is a uſurious contract or 
agreement. 2dly, Bonds given for money won at play. 
3dly, Bonds given for the ſale of offices, 4thly, Bonds 
given for a ſimoniacal conſideration, 


1. Of Bonds whoſe conſideration is Uſurious. 
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Co. Litt. 206. b, 


1. By ſtatute 12 Ann, c. 16. ſe, 1. It is enacted, That 


© no perſon {hall upon any contract take for the loan of any 
% monies, wares, Cc. above the value of 51. for the for- 
„ bearance of 100l. for one year. And all bonds and aſ- 
„ ſurances for payment of money, whereon ſhall be re- 
6 ſeryed or taken intereſt above gl. per cent. thall be void.“ 


But where the firſt bond or ſecurity is entered into bona 
fide, and the intereſt legally reſerved, a ſubſequent agree- 
ment reſerving more than legal intereſt on the firſt contract, 


ſhall not avoid zz; though the laſt agreement is void under 
the ſtatute, 


So where on an iſſue out of chancery, the caſe was, the 
plaintiff was a malt factor, and had ſupplied the bankrupt 
with malt at different times, for which he uſually drew at 
three months, and on the 28th of Jan. 1787, the bankrupt 
was indebted to the plaintiff 11251, : the plaintiff then de- 
manded payment; and on the bankrupr's aſking for time, 
he inſiſted that 150l. /hould be added to the debt, as he __ 

ave 


Pollard v. 
Scoly. 
Cro. Eliz. 20. 


Gray \ Fowler. 
Afi. of Purſer. 
H. Blackſt. 462. 
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have nothing to do with intereſt; theſe made together 12571. 
and for the aggregate ſum the bankrupt gave bim five accept 
ances payable within fourteen months, After this traniaction the 
| FRI ve him further credit to the amount of 5971. 
he two firſt acceptances were paid, amounting to 440l. 
In the month of Ocieber, 1787, all dealings between them 
ceaſed, and the plaintiff then inſiſting ona better ſecurity for 
the wholewhich was due to him, he agreed to take an aſſign- 
ment of ſome leaſehold premiſes, and in that deed the tum 
S then due as the balance was ſecured, andintereſtat gl. percent, 
| Two queſtions aroſe on this: 1ſt, Whether the reſerving the 
ſum of 150l. did not vitiate the debt then due? 2dly, 
Whether the debt for goods ſold, was not extinguiſhed by 
taking a deed to ſecure it? But it was reſolved, that the 
debts for the goods ſtill ſubſiſted unimpeached by the ſub- 
ſequent uſurious tranſaction, and unextinguiſhed by taking 
the ſecurity by the deed, though it was agreed that the 
notes were void, 


Winch v. Fem. But where in an action for uſury, and it was proved to be 
Sit. Hill 1750. the cuſtom to diſcount bills in Landon for perſons in the 
B. R. MSS. 
country, and that on ſuch diſcount they had NN the 
uſual diſcount of intereſt of 5 l. per cent. and five ſhillings 
per cent. on the groſs ſum, as commiſſion to anſwer the ex- 
tra expences of clerks, &c. kept for this buſineſs: this was 
adjudged not to be uſury. 


5 Co. 69. bi 2. Several evaſions have been attempted of this ſtatute, 
« but the courts have uniformly ſupported its ſpirit: for 
© however diiguiſed the agreement might be, if in fact it 
© was uſurious, it has been held to be void. 


Lowe v. Waller. As 1. Where the lender of money compelled the bor- 

Dougl. 78s. rower to take oods at a price conſiderably above their value 
in the jorm of a ſale; and afterwards had them re-pur- 
chaſed at a lower price, whereby he reſerved to himſelf a 
greater profit than 5l. per cent.; it was adjudged to be 
uſurious. 


Paterfon's cafe, So where the defendant fold to the plaintiff goods of 
Cro. Eliz. 104. the value of zol. and it was agreed that the plaintiff ſhould 
pay for them within fix months 341. this was held to be 


uſurious. 
Floyer v. But however, where the N ſold goods, viz, gold, 
. to the defendant, to be paid for in three months; but if 


Cowp. 112. 


not then paid, that the defendant ſhould pay one half- 
penny per ounce for every month after, though this ex- 
ceeded 51, per cent. yet it being | cory to be the uſage of 

held to be not uſurious, 


though - 


the trade, it was on that groun 
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though if it had not been a bona fide ſale, but merely co- 
lourable to cover a loan, it had been otherwiſe. 


So where illegal intereſt was reſerved in the form of rent Bede v. 


for an houſe, it was held to be uſury. EE 


2, © If by any poſſibility above legal intereſt can be re- 
© ceived in money, and that appears on the face of the con- 
“e tract, it ſhall be deemed uſury : for uncertainty of re- 
* ceiving does not prevent it from being ſo deemed an 1 
& uſurious contract. 


w where the bond 3 10l. for the 2 of — 

20l. for one year, if the ſon of A. was then alive, though the pr I 
life of the n of A — Fore ng and ſo the — 8 q 
might wholly be loſt, yet as by his living. above legal in- _—_— . 

tereſt was to be paid, it was held to be uſury: And for a 8 

further reaſon, that if the uncertainty of life might be al- 

lowed as an evaſion, the intereſt might be reſerved on the | 
contingency of many lives, which would amount to a cer- 2 
tainky, | 


« But a reſervation whereby the lender of the money may 
« eventually obtain more in value than gl. per cent. but 
© may alto receive leſs, ſo that on the face of the inſtru- 
© ment it does not appear that. he is to obtain in money, 
& a certain advantage above 51. per cent. ſhall not be deemed 
4 uſury,” 


Therefore where in debt on a bond, the caſe was, that Moriſſec v. King, 
the plaintifflent to the defendant 1001. (for which the bond * Barr. 893. 
was given) for four years without intereſt, but in confidera- 
tion of which, the defendant agreed to find the plaintiff's 
daughter with meat and drink for that time, and alſo to 
take her into partnerſhip with his wife, ſhe paying a moiety 
of the charges, loſſes, &c. of the buſineſs, and receiving half 
the profits ; and further, that the defendant was to board 
and lodge the plaintiff hericlf for 20l. per ann. The de- 
fendant pleaded that the conſideration of the bond was 
uſurious, for that the board and lodging of the plaintiff was 
worth more than 20l. and that that of the daughter was 
worth 10l.: The court were clearly of opinion that this 
as not uſury, for the defendant might receive ſo much 
from the ſkill, recommendation, and connections of the 
daughter as might be worth the confideration, and ſhe might 
receive a lots which would overbalance the confideration, as 
ſhe might be made a bankrupt in conſequence of this | 
trading. g C 


_— "£ -_ 
— SY 


3- © For the rule is general, that where the principal is Sayer v. Clean. 
« ſafe, and the intereſt only hazarded, if that is more : 


2. 
& than legal, the contract 1s uturious.“ 1 Sid. 27. 8. Gs 
N © Therefore 
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Shar; ley v. 
Hurrell. 


Cro. Jac. 208. 
1 Sid 27. 


* 


Ls. Cheſterfield 
& alt. Executors 
of John Spencer 
v. Sir Abraham 
Janſen. 

x Atk. 304. S. C. 


Richards v. 
Brown. 
Cowp» 770. 
2 Res. 


Per ud. Burnet 
1 Atk. 330. 


Tankeld v. 
F inch. 


Cro. E 1:2. 27. 


Richards v. 
Brown. 


Cowp. 770. 


Morray v. 
Harding. 
3 Will. 390. 
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« Therefore no contract ſhall be deemed uſurious in 
which the lender runs the riſque of loſing his principal, how- 
ever large the intereſt reſerved may be.” As 1n the caſe 
of lending on bottomry or at reſpondentia, in which caſe, tho? 
the intereſt relerved far exceeds what is legal, yet is the 


contract good. 


So where Mr. Spencer borrowed zool. of the defendant, 
for which he gave his bond for 10, oool. payable on the 
contingency of his ſurviving the Dutcheſs of Marlborough; 
though there was a great diſparity of age, be being put 
thirty years of age * ſhe ſeventy, ſo that the contingency 
of his dying firſt appeared ſo ſlender; yet it being proved 
that he was of a very bad conſtitution, it was, on a ſolemn 
hearing, adjudged a fair contingency; and though the ſum 
reſerved far exceeded legal . yet as the defendant 
ran the riſque of loſing both principal and intereſt, the 
agreement was adjudged not to be uſurious. 


But where the contingency upon which the defendant 
& is to loſe the money is lo very flight, that it appears to 
« be merely an evaſion,” As if it was on the contingency 
of a young and healthy perſon dying within three months, 
this ſhall be deemed uſurious. 


© Upon this ground it is that the grant of an annuity at 
« ever ſo great an under-price is not uſury ; becaule the 
& principal is abſolutely ſunk and gone to the lender.“ 


And though there be a certain value for ſuch things, 
and the ſum given much below it, it is not wry unleſs 
there is ſome ſecret contract to repay the principal, 


So that in caſes of loans in this form, the queſtion turns 
upon, Whether there was a fair purchaſe of an annuity, or a 
real loan of money under the colour of an annuity ? For 
if the ſubſtance of the agreement was for.a /oan, a ſlight 
colourable contingency ſhall not take the agreement out 
of the ſtatute of uſury, where above legal intereſt has been 
reſerved, | 


But where the grant was in the form of an annuity, and 
there was a clauſe in the deed that the borrower might repay 
the ſum given for the annuity at a future period, which would 
teem to make the ſum advanced a loan and the annuity in- 
tereſt ; yet the court held it not to be uſury ; for the re- 
payment was caſual and depended on the borrower (the 
8 himſelf, ſo that it was not in the lender's power to 

ave his money at all events, ſo that as to him the prin- 
cipal was gone, 


2. Of 


DEBT; 


2. Of Bonds given for Money won at Play. 


&« By ſtat. 9. Aun. c. 14. It is enafted, © That all notes, 
ce bills, bonds, judgments, mortgages, or other ſecurities 
« given by any perſon where the whole or any part of the 
© confideration of ſuch ſecurities ſhall be for money or 
other valuable things won by gaming, or by betting on 
ce ſuch as game, or for repaying any money knowingly lent 
c for ſuch gaming, or lent at the time and place of ſuch 
« play to any perſon who ſhall play or bet, ſhall be void, 
& And where ſuch ſecurities ſhall affect lands, they ſhall 
c enure to the uſes of ſuch perſons as would be 1ntitled to 
© the lands in cate the perſon incumbering the ſame had 
« been dead and the ſecurity void.“ 


3. Of Bonds given for Sale of Offices. 
As to theſe it is enacted, by ſtat, 5 & 6 Ed. 6. 16. That 


« if any perſon bargain or ſell any office or deputation, 
t or any part of them, or receive money or profit, or take 
« any promiſe or aſſurance for the tame, which office 
&« ſhall in anywiſe touch or concern the adminiſtration or 
© Execution of juſtice, or the receipt, controlment, or pay- 
© ment of any of the King's treature, rent, revenue, audi- 
© torſhips, or ſurveving manors or lands, or the King's 
*« cuſtoms, or any adminiſtration or necetlary attendance 
« in the cuſtom-houtes, or the keeping of any of the 
King's fortreſſes, or which ſhall concern ny clerkſhip 
in any court of record wherein-juſtice is to be admini— 
ce ſtered, all ſuch bargains, agreements, bonds, and affur- 
* ances ſhall be void: But the act not to extend to any 
office whereof any perlon is ſeiſed of any eftate of in- 
& heritance, nor to any office of partnerſhip, or the keep- 
ing of any houſe, park, manor, garden, chace, or foreſt,” 


As where the plaintiff having procured for his brother 
(the defendant's teſtator) a place in the excite, by his in- 
tereſt with the commiſſioners, and the teſtator gave him a 
bond conditioning for the payment of 1ol, a year during 
his life ; he died, having omitted payment for ſome years 
before his death; and the plaintiff having put the bond in 
ſuit, equity relieved the defendant againſt it, as occaſion- 
ing extortion, corruption, and the {ale of offices, 


But it has been decided, that where an office is within 


the ſtatute, and the ſalary certain, if the principal mates 
N 2 a de- 
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3 P. Wms. 398. 
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De Ca» donells 
Salk, 466. 
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a deputy, reſerving by bond a leſſer ſum out of the ſalary, it 


is good, or if the profits are uncertain, reſerving a part (as 
half the profits) it is good; for the fees ſtill belong to the 
N in whoſe name they muſt be ſued for. But 
where a perſon ſo appointed gives a bond to the principal to 
pay him a ſum certain, without reference to the profits, this 
is void under the ſtatute, 


4. Of Bonds whoſe Conſideration is Simony. 


As to this, it is enacted by ſtat. 31 Eliz. 6.“ That if 
« any perſons, bodies politic or corporate, which ſhall 
« have election, preſentation, and nomination or voice, or 
« aſſent in the election, &c. of any fellow, ſcholar, or other 
& perſon to have place in any cathedral or collegiate 
& churches, colleges, ſchools, hoſpitals, halls, or ſocieties, 
« ſhall take any money or other profit, or any promiſe or 
cc aſſurance to receive any money or other profit, either to 


© themſelves or their friends, the place of the perſon ſo of- 
“ fending ſhall be void.“ ; 


By $6. If any perſon ſhall for any money or profit, or 
cc for any promiſe and aſſurance of money or profit admit, 
cc inſtitute, inſtall, and induct any perſon into any bene- 
c fice with cure of ſouls, dignity, prebend, or other livin 
cc eccleſiaſtical, every ſuch perſon ſhall forfeit the double 
& yalue of the living, and the benefice be void.“ 


Under this ſtatute it has been decided, 


Baker v. Rogers. I. If the church is void, a bond given for the pur- 


Cro. Eliz. 738. chaſe of the preſentation is clearly ſimony, and therefore 
void. 


Winckcomb y. 2. So if given for the next preſentation, the incumbent 


Biſhop of Win- i ö 8. it 1 
"_ being in extremis, it is ſimony. 


H b. 6 . . . ; 
Barren > Gtubb, But the purchaſe of the advow/ſon in fee, the incumbent 


2 Black. Rep, being on his death-bed, and in fact dying the next morn- 
my ing, is not ſimony: for an advowſon is a temporal and va- 
luable right, and fo capable of ſale, and not fimony, parti- 


cularly where it appeared that ſuch was not known to the 
perſon preſented, 


3. And as to preſentations during incumbency, it is en- 
aQted.by ſtat. 12. An. c. 12. That if any perſon ſhall for 
money or profit, in his name or that of any other, pro- 


cure 
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te eure the next preſentation to any living ecclefiaſtical, 
and ſhall be preſented and collated thereon, every ſuch 
ce preſentation ſhall be void, and ſuch agreement ſhall be 4 
« deemed a fimoniacal contract.“ | 


But to this are certain exceptions, which though founded 
on deciſions previous to the ſtatute, ſtill are law. 2 Black, 
Com. 280, 


As ift, If a father purchaſes the next preſentation of a Smith v: 
living as a proviſton for his ſon, it is not ſimony, and this tho' 8 68 6 
the ſon was preſent at the making of the agreement; for a 2 
father is bound to provide for his ſon. 


2. Bonds given to pay money to charitable uſes, or as in Abigail Baker 
this caſe, that the perſon preſented ſhould pay 10l. yearly 2 
to the ſon of the late incumbent while at the univerſity, * 
on receiving the preſentation, are not ſimoniacal, provided 
the patron or his relations are not benefited: as it would be 
if the 1ol. had been reſerved to the patron's ſon; for it is 
eſſential to ſimony that the perſon preſenting does it from 
ſome corrupt motive of profit to himſelf. 


„And in general where the condition of the bond is to 
« enforce what it 1s the duty of the incumbent to do, ſuch 
* ſhall be deemed legal.” 


As where in debt on a bond againſt the defendant as g, gha v. 
incumbent of W. in Derby/hire, the condition of the bond #&rolly. 
was, that he ſhould conſtantly and duly refide at the curacy- 4 Term Re. 75 
houſe, in and upon the curacy, or in default of ſuch reſi- 
dence that he would reſign within one month after requeſt, 
and that he would not commit or ſuffer any waſte or dilapi- 
dations on the liouſe, lands, &c, during the time he ſhould 
continuecurate, This condition was on demurrer adjudged 
to be good and legal, as being for the purpole of ſecuring 
a performance of all thoſe duties which by law he was 
bound to diſcharge, 


3. General bonds of reſignation have been held to he le- Peel v. Lord 


gal by many decifions, upon the preſumption that they Sa 
might be to inforce ſome duty from the incumbent, which Babbingron v. 


was not contrary to law, as to r:/ign when the patron's fon came Wood. 
of age : but theſe bonds are now held to be illegal by a m. 
| . . Fytche v. Biſhoę 
modern deciſion: but quære if bonds to reſign, as to provide of London. 
for a ſon, or in caſe of non- reſidence, if expre//ed in the con- In dom. Vroc, 


dition of the bond, are not ſtill legal? May, 1783. 
For in this caſe, which was debt on a bond from the Wege ve 
defendant on his preſentation to a living, conditioning , ter Rep.3596 

xo reſign it when the patron's ſon was ordained and could 
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be preſented, and the defendant relied on the agreement 
being ſimoniacal: the court on demurrer gave judgment 
for the plaintiff, 


2. Of Bonds void in Law, whoſe Conſideration is 
malum in ſe. Fuftin Inſtit. Lib. 3. tit. 20. 


Co Litt. 206.b: 1, As if a man be bound in an obligation, the condition 
of which is, that be Hall kill Fe 8. the bond is void. 


Walker v. Per- 2. So where the defendant's inteſtate gave to the plaintiff 
r a bond, the condition of which was, that the p aintiff ſhould 
Rorr. 1868. live with him in a ſlate of fornication, and that he ſhould leave 


x Black. Rep. her an annuity of Gol. a year; the bond was held to be ille- 


5177. 80. gal and void. 

Torner v. But if a man debauches a woman before chaſte, or having ſe- 

boy» rap duced a woman before virtuous, Are her a hond as a re- . 
e339. compenſe, or a proviſion for her future ſupport, it is præ- 


mium pudoris, and good in law. 


And the practice of courts of equity is to the ſame 
effect. 


Karchioneſs of For if a commmon ſtrumpet obtains a bond from an in- 
— v. experienced perſon, equity will ſet it aſide, But where a 
> Wa. 432. man debauches a woman, and gives her a bond, it is præmi- 
um pudlicitiæ, and the injury a tufficient conſideration. And 
where ſuch a bond was given, and the obligor by deed 
agreed that the ſum ſhould be laid out in an annuity for 
the woman, the execution of the bond not being proved, 
the party failed at law, but equity relieved the woman to 

its extent from the recital in the deed, 


3. © The laſt claſs of bonds void in law, are thoſe which 
& are not founded on any expreſs prohibitory ſtatute, but 
e are againſt the common law, founded on the rule of law, 
4 That centrafts, which it is contrary to the good policy of the 
& fate to ſupport, are void.” | 


"Theſe are, 1ſt, Bonds given in reſtraint of trade, 2dly, 
Bonds given in reſtraint of marriage, and marriage whe 4 
age bonds. gdly, Bonds given for withholding evidence. 
4thly, Bonds abrid ing perſons of the rights or powers an- 
nexed to any office by law, 


ry 
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1. Of Bonds in Reſtraint of Trade. 


1. “ General bonds given not to follow a trade are void.” 
But this is to be underſtood with ſome reſtrictions. 


Bonds conditioning generally that the obligor ſhall not yjwchert v. 
follow a trade, even if a conſideration appears, are void; Reynoles. 
for it is for the public good that every one ſhould fol- * Wms. 187. 


low the buſineſs he is fit for, and the courts never ſupport 
ſuch impolitic reſtrictions; but particular reſtraints (as not Broad v. Jol'yfe 


to follow a trade in ſuch a ſtrect) may be good in law, in © 14739. 
that caſe only where a conſideration appears, But without 
ſuch conſideration they are void, 


As where in conſideration that the obligee took the clcgnan v. 
obligor of the bond, and inſtructed her in the obligee's Nainby. 
buſineſs, without any fee, the obligor covenanted in a pe- * * 739. 
nalty not to follow that trade within half a mile of the obiigee's 
then dwelling, or where ſh» ſhould after be, This bond was 
held to be good, for it was only a particular reſtraint, and 
a conſideration appeared, viz. inſtruction in the obligee's 


buſineſs without a fee. 


So if the condition of the bond is, that the defendant Thompfn v. 
ſhall buy but à certain quantity of the articles he deals in, Harvey. 
or only of certain perſons, or at ſuch and ſuch times, the condi- S. 2. 
tion ſhall be deemed as a reftraint of trade, and void in 


law. 


2. „ And ſo though the bond is not abſolutely prohi- 
ec bitory of the obligor's following a trade, but that if he 
c does ſo within the place reſtrained, he Hall pay a ſum 
« of money, it is void, For its effect is in reſtraint of 


« trade,” 


As where the condition of the bond was, that if the de- Coleate v. Pats 
fendant's ſon ſhould follow the buſineſs of an haberdaſher chelor. 
within the county of Kent, or city of Rocheſter, or Canter- Cie. Ela. $72. 
bury, that he ſhould pay to the plaintiff zol. It was ad- 
judged to be void, as a reſtraint of trade, 


2. Of Bonds in Reſtraint of Marriage, and Mar- 
riage Brokage Bonds, 


3. © Bonds, whoſe conditions are in reftraint of marriage, 
N 4 © are 
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$4 Burr. 2225. 


Duke of Hamil- 


ton v. Lord Mo- ſi 


hun. 


FP. Wrms. 118. 


Maſon v. Wil- 
Kins, 

2 Vent. 109. 
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Blantern. 
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“e are void on the ſame principle of impolicy as thoſe in 
ce reſtraint of trade.“ 


As where the defendant gave to the plaintiſt a promiſe 
of marriage, under ſeal, in theſe words: * Hereby I pro- 
miſe Mrs, Catharine Lowe that I will not marry with an 
perſon beſide herſelt; if I do, I agree to give her 1000l, 
N. Peers.“ The defendant having married another, was 
ſued on this covenant, and the plaintiff had a verdict. 
But judgment was arreſted; for it was not a covenant ab- 
ſolutely to marry, but ro reſtrain the defendant from 
marrying any other perſon, though the plaintiff was not 
bound to marry him; and ſo being in reſtraint of mar- 
Triage, was adjudged to be void, 


2, Bonds given to procure.@ marriage with any perſon are 
void, For 1n general all marriage brokage bonds are 
void, 


3. Bonds given to refund part of a marriage portion are 
void, as frauduleat on the contracting parties. 


4. Bonds given to each other by a man and woman, 
under a penalty, to marry after the death of the father of one 
of the parties, are void. For it is a partial reſtraint, and 
fraud on the parent, and tends to encourage the diſobedi- 
ence of children. 


5. So where the plaintiff undertook by bond that in con- 
deration of the defendant's giving his conſent that his 
ward ſhould marry the plaintiff, that he would releaſe all 


ſums due by the defendant to his ward's eſtate, This bond was 


deemed to be void, 


Nate, Theſe caſes are inſerted here for the ſake of uni- 
formity, wits. the proper objects of relief in a court of 
equity; though according to the doctrine in 2 Wii. 348, 
ſuch illegal confideration might be pleaded to an action of 
debt on the bond, | 


3. Of Bonds given for the withholding of Evidence. 


All ſuch bonds are illegal and void. 


As where the defendant and others being indicted for 
pegury by one Rudge, the plaintiff gave his note to Rudge 
for a tum of money to induce him not to proſecute ; and 
the defendant, to indemnify the plaintiff againſt the note, 
gave the bond in queſtion, Rudge did not proſecute ; _ 

, 8 


f 
. 
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the plaintiff paid him the amount of the note, and then 
ſued the defendant on the bond, who having pleaded the 
conſideration, it was reſolved, that the note being given 
for an illegal purpoſe (the compounding the proſecution) 
and the bond given to ſecure and repay that, that the 
bond was illegal and void. 


4. Of Bonds abridging the Rights or Powers 
annexed to any Office by Law. 


&« Wherever by law particular powers or rights are 
« annexed to any office, bonds limiting or abridging the 
« exerciſe of thoſe powers are void.“ 


As where the plaintiff, who was ſheriff of Hamp/hire, on Sir Daniel Nore 
his appointing a perſon his under- ſheriff, took a bond from _— 
him and the defendant as his ſurety, one condition of 
which was, © that the under-ſheriff ſhould not execute 
any extent, liberate, elegit, or other proceſs of execution, 
for any ſum above 20l. without firſt acquainting the plain- 
tiff (the ſheriff) with the ſame, and getting his ſpecial 
warrant for the execution.” To debt on this bond the 
defendant demurred, when it was reſolved, that the office 
of under-ſheriff is of long uſe, and, as deputy to the ſhe- 
Tiff, he is inveſted with all the rights of office of the ſhe- 
riff himſelf, ſuch as executing proceſs, executions, Se. 
that the ſheriff therefore cannot make an under-ſheriff 
without giving him thoſe powers, or abridge him of any 
part of them. That this condition, therefore, being to de- 
rive the under-ſheriff of one of the rights annexed by 
aw to his office, was illegal and void, 


* 


For it is eſſential to the appointment of a deputy, that Parker v. Keu- 
he be inveſted with all the power and authority of his . 95. 
principal; and any covenant or condition to reſtrain it, is 
void in law. 


But under this head of bonds void for the illegality of 
the conſideration, two cafes deſerve notice. The firſt is, 
s that though money has been lent zo be applied to uſes con- 
« trary to law by the obligor of the bond, and that known 
„to the obligee himſelf (the lender of the money) the 
bond is good. Though if the bond had been given to 
„ diſcharge a debt ariſing from an illegal — 22 be- 


tween the obligor and the obligee, it had been other- , 
0 wiſe.” | 


As 


. 

! 
l * 
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As where the plaintiff and one Richardſon were jointly 
concerned in certain ſtock-jobbing contracts, which were 
contrary to ſtatute 7 Geo, 2. c. 8, and the plaintiff having 
paid 3000l. on that joint account, the bond in queſtion 
was given by the defendant for the repayment of a moiety 
of that ſum by Richardſon. On debt 3 on the bond 
this ſpecial matter was ſhewn, and on demurrer the court 
was of opinion, That as between the plaintiff and the de- 
fendant it being a fair loan of money, -and nothing illegal, 
that the bond was good ; but had it been given for the 
money due on the contract for flock, contrary to the ſtatute, it 
had been void. 


© Secondly, © Tf a bond is for performance of articles of 
« agreement, and part of them are contrary to law, 
ce though part of them are legal, yet is the bond void in 


“ foto. 


As where in debt on a bond for performance of cove- 
nants in an indenture, they appeared to be that the de- 
fendant covenanted that he being cuſtomer of London, had 
made one Smitb (who was the plaintiff 's teſtator) his de- 
puty, and that he would ſurrender his letters patent, and 

rocure others appointing Smich and him to the office, and 
that if Smith died living the defendant, that he would pay 


to his executor 300l. for which this action was brought. 
The defendant pleaded the ſtatute 5 Ed. 6. c. 16, againſt 


the ſale of offices. The plaintiff inſiſted, that part of the 


covenant being good, that the obligation ſhould be good 


as to theſe ; but it was adjudged that the whole obligation 
was void, for ſo by putting in one good covenant, the 
whole ſtatute would be evaded. 


2. Bonds void by Matter ſubſequent, are theſe : 


1, If the condition of a bond is poſſible at the time of 
making (as if the condition be that J. S. ſhall marry A. B. 
within a month) but before the time come it becomes im- 
poſſible, Firſt, By the act of Ged (as if A. B. dies within the 


time); or Secondly, By the add of the obligee himſelf (as if he 


marry her himſelf) ; or Thirdly, By the ad of law (as by A. 
B. marrying another, ſo that to marry J. S. is contrary 
to law): in all theſe caſes the obligation is ſaved, and 


the bond void. 


But if the condition of a bond is impoſſible at the time 
of making, as that the obligor ſhall go to Rome in a Ys 
| dhe 
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the bond is not void, but is ſingle, that is, for the payment 
of money without any condition, 


2. If the condition of a bond conſiſts of two parts in the 
disjunctive, and both are poſſible at the time of the bond 
(as where it was that the defendant ſhould either purchaſe 
to the uſe of J. S. his heirs, Sc. lands of a certain value, 
or leave to the ſaid J. S. by legacy, or otherwiſe, money 
to ſuch an amount, that then, c.) and one becomes im- 
poſſible by the act of God, the obligor is not bound to 

rform the other part, for the condition is for the bene- 
fit of the obligor, and he has his option to perform either 
part to ſave his condition; and when deprived of one by 
= act of God, he ſhall not be called on to perform the 
other. 


2, OF DEBT FOR RENT. 


I. © At common law no action of debt lay for the ar- 


©& rears of a frechold rent, during the continuance of the 
& leaſe,” 


Therefore if there was a leſſee for life, and the leſſor 
died, the rent being in arrear, ſuch rent was not recover- 
able during the continuance of the life-eſtate : for the ar- 
rears belonged to the executor, but could not be recover- 
ed, as no action of debt lay for them, and the heir had 
no title to the rent which became due in the lifetime of 
the anceſtor, 


ce But after the determination of the eſtate for life, the 
& arrears then due were recoverable at common law b 
c action of debt, for the ſum due was not as a freehold 
« rent, but as a perſonal charge. | 


2. But a change was effected by ſtatute 32 H. 8. 37, 
which enaQts, “ That the executors or adminiſtrators of a 
5 tenant for life (that is pur autre vie, living ce/tui que vie. 
« Co. Litt. 169) in tail or in fee, may have an action of 
« debt to recover all arrearages of rent due in the life- 
« time of the leſſor, and during the continuance of the 
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c eſtate for life, from the tenant for life, who continues 


« in poſſeſſion, and ought to have paid the rent to the 


« leſſor when living, or againſt the executors or admini- 
&« ſtrators of ſuch tenant,” 


And 


N 


Biſhop of Win- 
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1 Lord Raym. 
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Litt. ſect. 58. 
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And by the 3d ſect. of the ſame ſtatute, “ The huſband 


ce ve have debt for arrearages due in the lifetime of his 
© wite, in her right.“ . | 


* 4 


This ſtatute only provided for the recovery of the rent 
in arrear at the death of the leſſor, but gave no action of 
debt to him during his life, ſo that during that time his 
only remedy was an aſſize. But that was provided for by 
ſtatute 8 Ann. c. 14. / 4. which enacts, “That any per- 
& fon entitled to rent arrear on a leaſe for life or lives, 
& may have an action of debt during the exiſtence of the 
6 life, as on a leaſe for years during the term,” 


Such was the caſe of rents reſerved on freehold 
leaſes; but rents reſerved on /ecaſes for years were at all times 
recoverable by action of debt. 


4. So where there is tenant at wil, with a rent reſerved, 
the leſſor might always have an action of debt for arrears 
of rent. 


5. As to tenants at ſufferance, it ſeems that an action of 
debt lay not againſt them for rent arrear, for the contract 
was determined, and they were in by wrong ; but in ſuch 
caſes there is now a ſpecial proviſion made 7 ſtat. 4 Geo, 
2, c. 28, which enadts, That if tenants for life or years, 
or perſons coming in under or by colluſion with them, 
« hold over, after determination of their eſtates, after de- 
© mand made in writing for Pry poſſeſſion there- 
« of by the perſon having the reverſion or remainder 
t therein or his agent, ſuch tenant ſhall forfeit double the 


value of the premiſes, to be recovered in an action of 
c debt,” 


And by ſtat. 11 Geo, 2. e. 34. /. 18, it is enacted, 
& That in cafe any tenant ſhall give notice of his inten- 
« tion to quit the premiſes, and ſhall not accordingly 
« deliver up the poſſeſſion at the time in ſuch notice con- 
te tamed, the ſaid tenant, his executors or adminiftrators, 
« ſhall pay to the landlord double the rent which be would 
& otherwiſe have paid. 


Upon theſe ſtatutes ſeveral deciſions have taken place. 


1. A receiver appointed under an order of the court of 
Chancery, is “ an agent properly qualified” within the 


words of the ſtatute; and if he gives notice to the tenant 


to quit, and the tenant holds oyer, he ſhall forfeit the 
double value. 


3. Where 
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2. Where the ſtatute ſays, „After demand and notice 8. c. 
in writing,” the notice in writing is of itſelf a ſufficient 
demand. a 


3. The notice to quit, under ſtat, 4 Geo. 2. may be be- Cutting v. 


| irati 5 iſe. Derby. 

fore the expiration of the leaſe or time of demiſe PI ws 
4. One tenant in common may maintain this action 8 2 WS, 

for the double value of his moiety, . 


5. The notice by the tenant to quit, under ſtat. 11 Geo, 2. Timmins v: 


need not be in writing. A parol notice to quit is ſuf- Rowliſon. 
ficient, a 3 Burr. 1603, 


6. A parol demiſe from year to year is a ſufficient hold- & c. 
ing within the ſtatute, ſo as to ſubje the tenant to the 


penalty of double rent, if he holds over aſterhe has given 
notice to quit, 


6. By ſtat. 11 Geo. 2. c. 19. / 12, © If an ejectment 
&« is ſerved on any lands, Sc. if the tenant does not give 
& notice tothe perſon of whom he holds, of the ſervice of 
& ſuch ejectment, he ſhall forfeit three years rent of the 
« premiſes, to be recovered by action of debt.“ 


3. OF DEBT ON MATTERS OF RECORD. 


Theſe are 1ſt, On Bail Bonds and Recognizances. 2d, 
On Judgments. 3d, For Amercements in inferior courts. 


4th, For Coſts, 5th, On Statutes and Recognizances, 


1ſt, Of Debt on Bail Bonds and Recognizances. 


1. By ſtat. 12 Geo. 1, 1 29, it is enacted, That no 
& perſon ſhall be held to ſpecial bail on any proceſs iſſu- 
ing out of any ſuperior court where the cauſe of action 
c ſhall not amount to 1ol, or upwards; and in ſuch caſe 
* affidavit ſhall be made of the cauſe of action, and the 
« ſum ſpecified in ſuch affidavit ſhall be indorſed on the 
„back of the writ or proceſs ; for which ſum ſo indorſed 
ce the ſheriff ſhall take bail, and for no more.” 


But if the ſheriff does take bail for more than the ſum Naden v. Horſ- 
ſworn to and marked on the writ, it is not for that reaſon lex. 
void, though he may be puniſhable, he ia 


This ſtatute therefore ſettles the only caſes in which a 
bail-bond is to be taken, viz, when the debt amounts to 


ol. 
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1ol. or upwards; and the manner of taking the bond 
is ſettled by ſtat. 23 H. 6. c. 10. / 1. which enaQts, © That 
ce the ſheriffs ſhall let out all perſons in their cuſtody, by 
cc force of any writ, bill, or warrant in any action per- 
& ſonal, or by cauſe of indictment of treſpaſs upon rea- 

| <& ſonable ſureties, except ſuch perſons as are taken by ex- 
| cc ecution, capias utlegatum, excommunicato capiendo, ſurety of 

| | | © the peace, or ſuch as are committed by ſpecial command 

| 


cc of the juſtices,” 


&« And no ſheriff ſhall take any obligation for an 

© cauſe aforeſaid, but to themſelves by their name of ol. 

ce fice, with condition that the defendant ſhall appear at 

<« the return of the writ at the place required in the writ : 

ö <« and if the obligation is taken in a different form, it is 
. void.“ 


Under this ftatute it has been decided, 


Rogers v. 1. © The undertaking for the appearance of the defend= 
_ ant muſt be by bend: for where it was an undertaking in 
418. 7 writingonly to the following effect: That one Stephens hav- 


ing been arreſted by the plaintiff (who was bailiff to the 
ſheriff of Surry) on a writ for 35l. the defendant undertook 
to put in good bail on or before the return of the writ, or 
to no] the _ of Stephens to the plaintiff, or on 
default to pay the debt and coſts, Afterwards the plaintiff 
was obliged to pay the money, the defendant not havin 
rformed any of the conditions, and brought aſſump/it 
For the money ſo paid, againſt the defendant on this 
undertaking, when the court held, That the ſtatute having 
pointed out the mode, viz, by bond, that ii was to be pur- 
ſued; and that a ſimple contract undertaking was _ 


Scryven v. 2. So the bond muſt be“ with ſureties, for ſuch “ are 
her. the words of the ſtatute.” Therefore where the bond was 
Cro. Eliz. 672. only by the defendant himſelf, conditioning, that he the ſaid 
R. Dyther would perſonally appear before the King's Ma- 
jeſty at Meſiminſier, die Paſeh, 15 dies, to anſwer, &c, it 
was held to be bad. But a caſe was quoted of a Sir V. 
Drury, wherein it was held, That an obligation with one 

ſurety was good, 


Per Buller. 3. So the bond muſt be made to the ſheriff by his name 
1 Term Rep. 64% ofze;” but the court held, that though ſuch ought to be 
Symes v. Oakes, the form, yet that in this cafe the bonds being laid e- 
2 Stra. 893, wVend, eidem vicecom. & aſſign. was ſufficient. 


Bennet v. Fi- 4. The condition muſt be to appear at the return of 
kins. « the writz” for where the ſheriff took a bail-bond tor the 
1 Saund. 20, : | appearance 
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appearance of the defendant at a day different from that in the 


writ, it was held to be void, 


So where the condition of the bond was for the defend- Samuel v. Evans 
ant to appear on the Morrow of Al! Souls ( gd of November) * ” Rep. 
and the date of the bond was the 4th of November, it was 


adjudged to be void. Ly 


&« But if the ſubſtance of the return appears in the bond, 
& the very words of the writ need not be ſet out,” 


For where the writ was returnable coram domino rege Shuttleworth v. 
ubicung. ſuerimus in Anglia; and the bail-bond wanted thoſe * 
latter words, it was nevertheleſs held good. 2 


5. © The ſtatute extends only to caſes on meſne proceſs ; 
ce and all other obligations made to the ſheriff are void,” 


For where the bond was given to the under-ſheriff for Empſon v. Be- 
a ſum for fees of executing an extent, it was adjudged to _— Fo 
be void under ſtat, 23 H. 6. for one yiew of the Latino g 
was to prevent extortion by confining the obligation only 


to the condition of appearing. Cro. Elix. 808. 


«© And it muſt be founded on good and legal proceſs ;” Mills v. Bond. 
for where it was taken on a writ which appeared to be re- 1 Stra. 399. 
turnable on a day out of term: the writ being void, the 
bail-bond was held to be ſo too. 


Though under the ſtatute, if the defendant did not ap- 
ear, the bond was forfeited, yet the plaintiff was delayed 
in his ſuit; for remedy of which, and to expedite the pro- 
ceedings, it was enacted by ſtat, 4 & 5 Ann. c. 16, /. 20. 
„% That if any perſon ſhall be arreſted by proceſs out of 
e the courts at Heber, at the ſuit of a common per- 
„ fon, and the ſheriff or other officer take bail, the ſhe- 
6& riff at the requeſt and coſts of the plaintiff, or his at- 
6 torney, hall aſſign the bail-or-nd, by indorſing the ſame, 
and atteſting it under his hand and ſeal, in the preſence 
f two witneiles without ſtamp, provided it be ſtamped 
ebe fore action brought thereon ; and if the ſecurity be 
« forfeited, the plaintiff after aſſignment may bring an 
e action thereupon in his own name,” 


1. As the appearance-day is the guarts die poſt the return» guudley v. 
day, the aſſigument ſhould not be made til the four days are 2 Sus a 


expired. 


But of the four days the return-day itſelf is excluſive, gallock v. 


and the day following is counted the firſt; and therefore Heather. 
where 3 N. 914. 
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where the return-day was on a Y:dne/day, the bail-bond 
was held not to be aſſignable till after Monday, for Sunday 
is not to be reckoned as one of them; and where it is the 


fourth day, the party ſhall have all Monday to put in his 


bail, 


Gregſon v. Hea» 2. The ſheriff may aſſign the bail-bond in any county, 
ther and the plaintiff has his election to bring his action either 
in the county where the aſſignment was made, or in the 
county to the ſheriff of which the writ was directed: as 
here, where the writ was into London, and the aſſignment 
in Midalſea, where the action was brought. 


2 Ka. 727, 


Kitſon v. Fag. 3. The ſheriff, or under-ſheriff, may make the aſſign- 
x Scra. 6. ment of the bail-bond, and theſe only can make it; for 
where in this caſe the aſſignment was proved to have been 
_ by the e clerk, it was adjudged to be 


Walton v. Bent. 4. And the action on the bail-bond muſt only be 


Burr. 1923. brought in that court where the bail was given, or other- 
orris v. Rees. 


wiſe the proceedings will be ſtayed, for the writ gives 
Lr. * juriſdiction to that court only. f 
Samuel v. Evans It was formerly a doubt whether the ftatute 23 HF. 6. 
- _ Rep. was not a private act, but in the caſe of Sqaxby verſus 


Kirkus, Buller, N. P. 224, it was held, that the ſtatute 
4 & 5 Ann, 16, by recognizing it, had made it a pub- 
lic act, and accordingly where the plaintiff had de- 
clared as aſſignee of the ſheriff; but in ſetting out the 
bail-bond, it appeared not to be within the ſtatute, and 
ſo void: the court held, That they could take no notice of 
the ſtatute of Hen. 6, without its being pleaded, and that 


the judgment might be arreſted after the plea of non «7 
Faclum. 


2. © Such are the caſes of bonds given on meſne pro- 
& ceſs: I ſhall now conſider the recognizance entered into 
« by the bail above; whereby they undertake, that if 
« defendant be condemned in the action, that he ſhall 
„pay the cofts and condemnation, or render himſelf up 
&« a priſoner, or that they will pay it for him.“ 


Upon this recognizance the plaintiff in the original 
action may have debt againſt the bail, in caſe of the de- 
» fault of the principal ; but as the declaration is very pro- 
lix, it is more 5 to ſue the bail by /cire ſacias; and 
debt is only adviſeable where the principal has run away, 
and the bail are likely to become inſolvent; and for this 

| reaſon, 
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reaſon, that in debt on the recognizance the bail are held 
to ſpecial bail, but not ſo on a 2 ſacids. 


But as debt may be brought againſt the bail, it will be 
proper to conſider the caſes on that head. 


1. Before the plaintiff can proceed againſt the bail, 
either by debt or ſcire facia, there muſt iſſue a ca. /a. 
againſt the principal (the defendant in the action); for 
one of the conditions of the recognizance was, that the 
defendant's hody ſhould be had in execution; and there- 
fore the recognizance 1s not forfeited till that 1s not forth- 
coming, which 1s only judicially known by the return of 
non eft inventus on the ca. /a. 


Therefore where the bail * error, and aſſigned it, 


that judgment was given againſt them without any ca. 
ſa. having been awarded againſt the principal, judgment 
was for that fault arreſted, 


2, But a difference is to be obſerved where the pro- 
cecdings are in debt on the recognizance, and by fire 
facias, 

« For if the plaintiff brings debt on the recognizance 


* againſt the bail, they can ſurrender their principal before 
« the return of the proceſs againſt them, but not after.“ 


For where the plaintiff having brought his action on the 
recognizance in C. B. but finding that the defendant (the 
bail) was an attorney of B. R. was forced to deſiſt, and 
filed his bill in B. R. the firſt day of Michaelnas Term; 
on the 2cth of O#9bey the defendant had ſurrendered his 
principal : on motion, the proceedings were ſtayed; for 
thoſe in C. B. were of no avail, and the reader of the 
body being before return of the proceſs, was time enough: 
for the plaintiff ſhould have commenced his action in the 
proper court at firſt, 


And where the plaintiff brings debt againſt the bail, 
they ſhall have eight days after the return of the writ to 
ſurrender the principal; and if there are but four days in 
the term after the return, they ſhall have four days in the 
term following, 


But where the plaintiff proceeds by ſcire facias, upon 
non eft inventus returned, the bail have till the return of the 
ſecond ſcire facias to ſurrender the principal and diſcharge 
themſelves. 


O And 


Hobs v. Ted- 


caſtle. 


Cro, Eliz. 597. 


Price v. Price. 
Cro. Eliz. 733. 


Hoare v. Min- 
gav. 
2 Stra, 915. 


Milner v. Pettit. 
1 Lord Raym. 
720. 


Walmſi "V Yo 
Havand. 
Cro, Eliz. 618. 
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1 
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% And the firſt /cire facias may be teſted of the ſame da 
2 8 un the ca. fa, is returnable, b y 


Alyſon v. Bf. And there ſhould: be fifteen days between the teſte and 


ton. the return of each ſeire factas, 

Cro. Eliz. 738. s th 
| Therefore where the ca, /a. was returnable cr. Trin. 

4 N of June, and the firſt ſcire faczas was returnable ( Quinden, 


2 Black. Rep. Trin. 21/7 June, but the laſt on Treſ. Trin. 28th Fune) this laſt 
* was quaſhed, there not being fifteen days between the 
teſte and return. 


But this allowance of time till the return of the ſe- 
«* cond ſcire factas, is not matter of right but of fayour,” 


han vs. For where the principal died before the return of the 


1 Stra. 511, ſecond ſcire facias, the bail were held to be liable, And 
in a yet ſtronger caſe, 


Barry v. Bay. Where the principal died after the return of non eff in- 

2 Stra. 917. wentus and before any ſcire facias iſſued, yet were the bail 

2 Wile 67. held to be charged: for in ſtrictneſs of law the bail are 
chargeable after the return of nn g inventus, and the ſcire 
factas is merely ex gratia. 


2. But in the following caſes the bail ſhall be diſ- 
ce charged :? 


1. Where there has been an actual ſurrender,” 


Bailey v. But where the action has been by original, the bail need 
8 not ſurrender on the return- day of the /cre facias, but have 
4 Pere 223+ till the appearance- day, that is, the quarto die pot to do it. 


« And the ſurrender muſt be during the fitting of the 
46 court.“ a 


Simonds v. For where on the ſecond e,. fa. iſſued againſt the bail, 
Middleton. they ſurrendered the principal on the quarts die poſt to a 


n judge at his chambers, the ſurrender was held to be too late, 
and the bail fixed with the debt and coſts, | 


Webb v. Har- However, before the bail are abſolutely fixed where a 
vey. ſurrender can be made, they ſhould be ſummoned time 
2 Term Re. enough to make a ſurrender of their principal; for where 
757. in this caſe, the ſcire facias was returnable the 14th of 

November, and the bail were not ſummoned till about an 
hour before the riſing of the court, and the ſheriff return- 
ed ſcire fect, the court ſet the proceedings afide, hoiding 
that ſummons inſufficient, as being too ſhort notice, 


2. If 


DEBT. 195 


a. If an actual ſurrender cannot be made.” 


As where the principal became a peer, ſo that by law his Trinder v. Shire 
r could not be ſurrendered, it was held that an exonere- lex. 
tur ſhould be entered on the bail-piece. * 


So where a man had been preſſed and was then in cuſtody, Bud v. Iſaac. 
and ſo that by ſtat. 29 Geo. 2. c. 4. /. 14. he could not be Burr 33% 
taken out of his Majeſty's ſervice, except for a criminal 
matter, his bail in a civil action were allowed to bring 
him into court by habeas corpus, and ſurrender him by 
committing him to the cuſtody of the marthal, and in- 
flanter remanding him to the Savey, after entering an ex- 
oneretur on the bail-piece. 


3: © Though the defendant has judgment in the court 
« below, yet the bail are not thereby actually diſcharg- 
* 


For if error be brought on that judgment, and it be re- Loffv Kelbridge 
verſed, the bail till are liable, though the condition of . 
tze recognizance was to {urrender, Sc. if condemned in the 

aclion in the ſaid court; for the judgment being reverſed, it 
is as if it never had been. 


4. But if the plaintiff has judgment, and the defendant Meyer v. Arher 
neg a writ of error and a ſci. ja, is ſued out, procerdings N. 4 9. 
will be ſtayed againſi the bail; but it is on the terms of the 
bail's conſenting that if the judgment be affirmed, they 
ſhall ſurrender the principal, or give judgmefit on the 
fcire facias, 


1. „ But it muſt be on application by the bail, befere 
ce ;udgment againſt them had on the ſcire facias,” 


For where the plaintiff got judgment on the ire facias Fiſher v. 
againſt the bail, pending error by the principal, and took . 
them in execution, and they moved to be diſcharged, 5%: 

cur. if the bail had applied before judgment the court 
would have ſtayed proccedings: or if an ation of debt 
had been brought on the judgment, they would have 
granted an imparlance ; but the bail by ſuffering judgment 
to go, have ſubmitted to meet the plaintiff, and the judg- 
ment muſt ſtand. 


2. So the bail muſt apply to ſtay proceeding before the Everett v. Gerv. 
return of the ſecond ſcire facias : for after the return of the ! . 443+ 
ſecond ſcire facias the bail cannot ſurrender the principal, 
and therefore are fixed with the debt and coſts, 


« And the reaſon of theſe decifions is this That wictred v. 
BRradihaw, 


Hob. 116, 


pending a writ of error, the court cannot award execu- 
O2 cution, 


Hunter v. 
Samplon. 
2 Stra. 731. 


Por! V. Char- 


nock. 


z Term Reps 79. 


Speak V. Rich- 


ards. 


Hob. 206. S. C. ce 


Noy 22. 


Cro. Car. 539. 


Glaſcack Vs 


Morgan. 


1 Lev. 92. 


7 Mod. 62, 14. 
Sid. 236. 


Vigors ve Ald- 


rich. 


4 Burr. 2483. 


* 
aques v. 


* 11 hy. 


1 lerm Rep. 


$57- 


DEBT. 


cution, ſo that no copias can go againſt the principal; and 
therefore as the bail cannot take and ſurrender him, they 
ſhall nor be charged, 


» But the court will not ſtay proceedings againſt the 
bail merely on bringing a writ of error, unleis bail to the 
writ of error has been actually put in; for till then it is no 
abſolute ſuperſedeas, 


So if the writ of error appears to be brought merely 
for the purpoſe of delay, as where it was ſworn that the 
defendant and his attorney had declared that they would 
delay the plaintiff by every means poſſible, the court 
refuled to ſtay the proceedings againſt the bail. | 


2. Of Debt on Judgments. 


1. If a man recovers in the ſuperior courts a debt or 
* damages for any injury, in any action real or perſona}, 
he may afterwards have an action of debt on that 
judgment.“ 


This was the common law remedy in cafes where exe- 
cution had not becn ſued out before the expiration of the 
year and day after the judgment. But the ſtatute of 
F:/iminſler 2d, c. 45, having given the ſcire facias on the 
judgment, that is the practice now. 


But however, debt is ſtill often brought on judgments - 
and it will lie for the remaind:r of the ſum recovered, where 
part has been levied on the goods of the defendant: fo it 
will lie pending a writ of error, Gribble v. Abbot. Cowp. 72. 


« But the judgment muſt be an actual and ſubſiſting 
« judgment at the time of the action brought; for if b 
« any means it has been diſcharged, this action will not 
te Jie,” 


For where the defendant's perſon had been taken in exe- 
cution by a ca. /a, on the firſt judgment, and had been after- 
wards diſcharged out of cuſlody, by conſent of the plain- 
tiff, on the detcndant's entering into an agreement to Pay 
certain ſums at certain ſtipulated times, part whereof he 
had paid when the plaintiff brought debt on the 2 
for the wh:le: but the action was held not to lie, for the 


judgment was diſcharged by the plaintiff's own conſent; 


and ſo he could not have an action on it. 


So where to an action of aſſumpsit, the defendant pleaded 
a ſet- off of a judgment recovered by him, Trin. 22 Gee. 3. 
againſt 
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againſt the plaintiff, the plaintiff replied and admitted 
the judgment; but ſaid, that in Mich. 23 Geo, 3. he had 
been charged in execution by virtue of ſuch judgment, 
and that on the bth of Feb. 1783, he had by the con ent, privity, 
and authority of the defendant, been diſcharged out of cuſtody, and 
from the ſaid execution, The defendant rejoined, that the 
diſcharge was in conſideration of the plaintiff giving him 
a bond to the amount of the debt to ſecure an annui- 
ty, which annuity-bond, Sc. had been ſet aſide by the 
court of C. B. the memorial having been erroneouſly en- 
tered: to this was a demurrer, where it was held clearly, 
that the firſt judgment was completely at an end by diſ- 
charging the plaintiff out of cuſtody, and that the defend- 
ant could therefore never reſort to it again, even though 
the conſideration had failed for which he had diſcharged 
him. = 

2. Debt will lie upon a judgment of a foreign court (as in 
this caſe the ſupreme court of Jamaica) but it is not to be 
declared on as a matter of record, for it 1s here but of the 
nature of a {imple contract debt; therefore in ſuch caſe 
the judgment is ſufficient only to eftabliſh a demand and 
put the defendant to impeach the juſtice of it, or ſhew 
the ſame to have been unduly or irregularly obtained, 


And as it is but a ſimple contract, afſump/t will alſo lie 
on it; as was decided in the two cates here mentioned; 
one of which was from Jamaica, and the other from Ben- 
gal, And in another cate from Fernen, where the judg- 
ment was from France, and held that mt would 
lie. | 


So debt was adjudged to lic for a ſum recovered in a 
court baron, | 


zd. Of Debt for Amercements in inferior Courts. 


As where the ſteward of a court Icet amerced a perſon 


for contemptuous Words: it was adjudged lawtul, and that 
debt lay for it, 


So debt lies for an amercement in a court baron, 


4th. Of Debt for Coſts. 


Debt lies to recover the ct of @ nenſuit in an inferior 
court, by the defendant below : and a general declaration 
is good, without ſetting out that the cauſe of action arote 
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within the juriſdiction of the infer.or court, or the pro- 
ceedings at length, 


5th. Of Debt on Statutes and Recognizances. 


1 Noll. Abr. 1. Debt lies on a ſtatute merchant, and alſo on a ſtatute 
$99- ſtaple, for both are under the ſeal of the parties, and have 
all the ſolemnities of an obligation. | 
Aſcue v. Hol- So where an obligation was entered into as a ſtatute 
ngworth. ſtaple, but was void as a fatute, for want of two ſeals in 


Ora. Elia. 494 purſuance of the ſtatute of Acton Burnell, yet the plaintiff 
was allowed to bring debt on it, as an obligation; and he 


recovered, . 
Trott v. Spur- 2. So upon a recognizance taken in purſuance of ſtat, 23 
ling. H. 8. e. 6. before the Chief Juſtices of the King's Bench 
een ee and Common Pleas, or the mayor of the ſtaple at Wetminfler, 
8 cout of term, and the Recorder of London jointly, for pay- 


Cro. Eliz. 187. ment of money, and on which the procels is the ſame as 
upon ſtatutes ſtaple, debt will lie, by flat. 8 Geo, 1. c. 25, 


Cowperv. Lang- So if the recognizance is taken in Chancery, debt lies on 
worth. - 
it, 


Cro. Eliz. 608. 


Roll. Abr 6-o; And in like manner if the tenor of the recognizance ſo 

Danv. 493. taken 1s certified into the King's Bench : for the tenor under 
the great {eal is of the ſame notoriety and validity as if 
the original under the ſeal of the conuſor had been pro- 
duced, 


2. DEBT WITH REFERENCE TO THE PERSON, 


This is 1ſt, As to Perſons in General, 2dly, As to 
the Heir, Executor, or Adminiſtrator, 3d, As to Baron 
and Feme. 4th, As to Aſſignees, 5th, As to Sheriffs and 
their Officers, 


I, AS TO PERSONS IN GENERAL. 


& No one ſhall be charged in debt on any bond or obli- 

“ gation, to any matter, or to any perſon nut mentioned or in- 

e cluded in it; for its extent ſhall be ſtrictly limited to the 
condition.“ 


Barker exec. of As where a bond was entered into by the defendant 


* v. as ſurcty for one Hamptn, conditioning for his ſervice 
ar. er, | 
Term Rep. 287. | | and 


"TR TY ** — -.. 
ot; VS ** * 1 3 47 1 
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and faithful account of all monies of the obligee, his 
executors or adminiſtrators which ſhould come to the 
hands of the ſaid Hampton, while he ſerved the obligee as 
his clerk. The obligee died, and the executors having con- 
tinued the buſineſs, it was adjudged, that the bond did not 
extend ſo as to make the defendant who was ſurcty hable 


to them, on Hampton's default, for the bond was perſonal 10 
the cbligee himſelf, 


So where the defendant had joined in a bond te the Wright v. 
plaintiff, as ſurety for the faithful ſervice of one Baird Rate! 


as broad - clerk c the plaintiff; the plaintiff afterwards 
took one Delaficid into partnerſhip, and in debt on the 
bond the breach was aſſhgned in Baird's having embez- 
zled money of the partnerſhip : to this was a demurrer, and 
the action was adjudged not to lic, for the bond was for 
performance of faithful ſervice t /Y/right (the plaintiff ) only, 
not to him and his partner, 


Theſe caſes go on the ground of the obligation being per- 
ſenal; but where the bond was not ſo, as where it was 
made to the byuſe, viz. for faithful ſervice in the counting- 
houſe and flop; and the then partners in the houſe, to 
whom the obligation had been made, took in another 
partner, the bond was held till to remain in force; and 
the obligees recovered on it. 


2. OF DEBT BY OR AGAINST HEIR, EXECUTOR, OR 
ADMINISTRATOR, 


3 Will 530 


* 


Barclay v. 
Lucas, quot. 
r [erm Reps 
292. 


I, * The obligee of a bond may bring his action either Daris v: 


againſt the heir er executor :” for the obligor binds his heirs, 
executors, and adminiſtrators, and therefore where it was 
brought againſt the heir, and he pleaded that J. S. bad 


adminiſiered, the plea was held to be ill, as both were 
liable. | | 


2. © In no caſe ſhall an executor he charged in debt 
& where the action would not lie againſt his teſtator.“ 


For where A. covenanted with B. to put his ſon appren- 
tice to C. or that A. s executors ſhould pay to B. 20l. the 
ſon was not put apprentice, and A, died: it was adjudged, 
that debt lay not for the 20l. by B. againſt A.'s excutor; 
for that teſtator himſelf had never been liable. But, 


N. B. The authority of this caſe was doubted by Lord 
Mansfield, Burr. 1383. 


Q 4 3. If 
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3 Lev. 189. 


Davis v. Pepys. 
Plowd. 43% 
S. P. 
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Auſten. 
Cra. tz. 230. 
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If an adminiſtrator does not perform the requiſitions 
of his adminiſtration-bond, the ordinary may authorize a 
creditor or the next of kin to ſue him on the bond: for the next 
of kin are intereſted in the ſurplus, and a creditor in the 
preſent diſpoſal of the inteſtate's effects. | 


Before the ſtatute 22 Car. 2. an executgr or ad miniſ- 
trator was compellable to account, but the ordinary was 
obliged to take the account as he furniſhed it without ex- 
amining: ſo was a creditor, if he ſued in the eceleſiaſtical 
court, for he had a proper remedy at common law, But 
if a legatee had ſued for an account in the ecclefiaſtical 
court, the defendant, before the ſtatute, was obliged to 
prove the whole account, for the legatce had no other 
remedy, and the court could no otherwiſe exerciſe its 


Juriſdiction of legacies to effect. Since the ſtatute, a per- 


ſon intitled to diſtribution is as a ſtatute legatee, and ſhall 
therefore have the ſame remedy as a legatee before the 
ſtatute; and now being by the condition of his admini- 
ſtration-boad bound to account at a day certain, he ſhall 
do it without citation: but this account is not examin- 
able unleſs a party intereſted comes in and controverts it. 
And the condition of the bond being that he ſhall ad- 
miniſter well and truly, that ſhall be conſtrued in bringing 
zn his account, and not 1n paying the debts of his inteſtate : 
and therefore a creditor ſhall not take an aſhgnment of the 
bond and ſue it, and aſſign for a breach the non-payment 
of a debt to him or a devaſtavit committed by the admi- 
niſtrator; for that would be needleſs and infinite, 


4. Executors are no further chargeable than they have 
aſſets, unleſs they make themſelves ſo by their own act, 
as pleading a falſe plea; i. e. ſuch a plea as would be a 

rpetual bar to the plaintiff, and which they know to be 
falſe; as ne unques executor or a releaſe to themſelves ; but 
if they plead a former judgment by another perſon et nil 
1 tra, and the laintiſ replies per fraudem, and it be ſo 


found, yet judgment ſhall be de bonts tgtatoris. 


3. OF DEBT BY OR AGAINST BARON AND FEME, 


1. If a bond is given to an huſband, and wife admini- 


ſtratrix, he may bring an action on it in his own name as 
a bond made to himſelf, | 


» 


2. By the cuſtom of London, a ſeme covert may be a ſole 
trader, and ſue and be ſued for her own debts fo contract- 
ed; but in ſuch caſe ſhe cannot give a bond and * 
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of attorney to confeſs a judgment: So when ſued as a 
| feme /ole, the muſt be ſued in the courts of the city of Lon- 
don; for if ſucd in the courts above, the huſband muſt be 
joined. 


So the wife alone cannot bring an action in the courts Caudell v. Shaw, 
above, but only in the courts of the city of London; and 4 Tenn Rer. 
even where the huſband was dead, and ihe brought an yns 
action in the court of King's Bench for goods fold and deli- 
vered by her while a eme ſole trader, it was adjudged, that 
the action could not be maintained by her in her own 
name 1n that court, 


3. If a leaſe be made to a woman dum ſola, and ſhe mar- Vane v. Min« 
ries, the term expires and ſhe dies: debt lies againſt the _ 
huſband for rent accruing during her lifetime; for he is * OF 
chargeable by reaſon of the perception of the profits. 


4. OF DEBT BY OR AGAINST ASSIGNEES, 


1. If there is a leſſee for years, and he aſſigns all his in- Walker's caſe. 

tereſt to another, yet may leſſor ſtill have an action of 3 Co. 22. 
debt againſt him for rent in arrear after aſſignment : firſt, 
Becauſe the leſſee ſhall not prevent by his own act ſuch 
remedy as the leſſor hath againſt him on his contract. 
2dly, That the leſſee might grant the term to a poor man 
who would not be able to manure the land, and ſo for 
need or malice the land would lie untilled, and the leſſor 
be without remedy, either by diſtreſs or action ot debt. 


But the leſſor may accept the aſſignee for his tenant, and Marſh v. Braces 
ſo diſcharge the original leſſee. And if he once accepts rent Cro. Jac. 334+ 


from the aſſignee, he can never again reſort back to the firſt 
leſſee, 


But the aſſignee is b:ud to the rent no longer than while in Lekeux v. Nath. 
PIſſe{ſion, and he may at any time aſhgn over his term and 2 Stra. 1221. 
ſo diſcharge himſelf; and if even to an infolvent perſon, Pitcher v. 
it ſhall diſcharge him: for the action as between the leflor vs ? 
and the aſſignee is founded on the privity of eſtate, which 


is gone by the aſſignment. 


But if a leſſee for years dies, his executor or adminiſtrator Marrow v. Tur- 
may aſſign the term, and ſhall ut be chargeabl: for rent after the piv. 
alignment; for as they could ſell the term to pay debts, ſo S Fliz. 716, 
they can aſſign it, and be diſcharged from all ſubſequent —_— . * 
demands of rent. And it was further held in this caſe, n 
that if the leſſee for years aſſigns over his term and dies, 
the executor ſhall not be charged for rent due after his 

death; 


3 Co. 23. a. 
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Glover. 


Cro. Eliz. 323, 


8. C. 3 Co. 23. b. 
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dall. 
Cro. Eliz. 555. 


Broom v. Hore. 
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Raym. 99, 737. 


DEBT. 


death; for by the death, both privity of eſtate and contra 
was at an end, 


2, If the er grants away his reverſion, he cannot have 
an action of debt for the rent, for he has granted the re- 
verſion to another, to which the rent is incident. So that 
the grantee of the reverſion alone can have the action. 
But if the leſſor had to granted his reverſion, and the le//ze 
ha4 Hane bis term, the grantee ſhould not have debt 
againit the leſſee after aſſignment, for there was no privity 
between them but by reaton of the privity of eſtate, and 
* being gone by the aſſignment, the action will not 

e. 


« And it is the ſame whether the perſon claiming the 
& rent comes in by ſucceſſion or by grant.” 


As where a prebendary made a leaſe, confirmed by dean 
and chapter, the leſſee died, and his executor 1 
Afterward the prebend died, and the plaintiff being named 
his ſucceſſor, brought debt againſt the executor of the 
leflee, and adjudged that the action would not lie, for 
the privity was gone by the affignment, 


% But where the leſſee aſgns but a part, he is charge- 
e able for the whole to the grantee of the reverſion, on àc- 
« count of the ſubſiſting privity.” 


For where Sir Chriſtopher Broom let lands to Hore, 
rendering rent; Here let to one MHriglesworth one fourth 
rt of an acre: afterward Sir C. Broom granted the re- 
verfion of the whole to one George Broom (the now plain- 
tiff) who brought debt againſt Fore for the entire rent, 
It was contended for defendant, that the 2 being 
one as to part was gone for the whole. But the court 
keld the reverſe-: That the entire eſtate 2 in one 
part of the land, the privity remained entire, and would 


ſupport the action. 


3. If the leſſor in fee aſſigns over to another the rent of 
a term, and the leflee attorns, the aſſignee of the rent 
may have debt for cach gale in arrear, though the rever- 
ſion is in the leſſor, and of courſe the privity of eſtate, 
for by the attornment there is a privity of contract. 


So he may deviſe it, and deviſee may maintain an ac- 
tion of debt for the rent arrear, 


4. If the leſſee for years aſſigus all his term to another, 
reſerving the rent to himſelf, he ſhall have an action of 
debt for the arrears during the term; for though not 


15 properly 
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properly a rent for want of a reverſion, yet it partakes 


of its nature, being a return for the profits which are an- 
nual. 


sth. oF DEBT BY AND AGAINST SHERIFFS, 


1. Debt lies againſt a ſheriff, where he has returned $peake v. 

* that he has levied the meney under a writ of fieri facias, Nee 

or ſuch. But otherwiſe, if he returns © that he has taken 1, i 
goods to ſuch a value, which remain in his hands, pro deſectu emp- 

terum; for in ſuch caſe he ſhall not be charged in debt. 


So debt lies againſt a ſheriff on his return of having Mildmay v. 
ſeized goods to the amount of 4. which were reſcued out of Smith. 
his hands, For ſuch 1s no excuſe to any taking on final * Saunt 343. 
proceſs, as he may command the 2 cemitetus. 


And it lies in like manner againſt the executors of the Parkinſon v. 
ſheriff, who had levied the money at the ſuit of the plain- Giltvrd Cre. 
tiff in the action. Car. 539. 


For when the ſheriff has levied the debt or damages Recke v. wy. 
againſt the defendant's eſtate, the judgment againſt the de- mor. 
fendant becomes immediately diſcharged, and therefore Ce. Elizezcy, 
the ſheriff muſt himſelf be liable, 


But the plaintiff in the action may have a ſcire facias Smith & Linſey. 
againft the ſheriff, and not bring an action of debt. Hutt, 32. 


2, Debt lies againſt a ſheriff for the reward given by ſlatute Bignoll v. Roger: 
6 & 7. WF. and H. c. 23. on the conviflion of coiners; the Cale K. B. temp. 
judge having certified the conviction, which muſt be 3.310. 
proved. 


3. Debt lies againſt a ſheriff, where a perſon in cuſtody on Bro. Ab. 
final proceſs eſcapes, by the equity of ſtat, Weſt. 2 * : lad. g 


1 Rich, 2. c. 14. by the party at whoſe ſuit the execution 
Was. 


And where an action of debt is ſo brought againſt the Hawkins v. 
ſheriff on an eſcape, the whole ſum for which the defendant Toner & Hart, 
was in cuſiody at the time of the eſcape ſhall be recovered — IG 
againſt the ſheriff: and if the defendant is ſeen at large 2 Black. Rep. 


for ever fo ſhort a time after a caption on final proceſs, . 
it is an eſcape, 


And the aCtion equally lies whether the eſcape was ne- Stonehouſe v. 
gligent or voluntary, Mullins. 


2 Stra. 1536 
Or 


4 
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Or whether the writ was returned by the ſheriff or 
not. | | 

For the caſes on eſcapes at length, ſee Treſpaſs on the Caſe, 
Chap. 13. 


4. Debt lies at the ſuit of the ſheriff for his fees for ex- 
ecuting an elegit, and other fees to which he is entitled, 


And it is no objection that an elegit may not be a com- 
lete execution, for that the plaintiff may be obliged to 
Ei an ejectment to recover the poſſeſſion. 


And if an erroneous writ be delivered to the ſheriff, and 
he executes it, yet ſhall he have his fees, for it was the 
fault of the party, and the ſheriff has done his duty. 


Theſe fees are regulated by ſtat. 29 Eliz. c. 4. which 
enacts That no ſheriff or other perſon ſhall take more for 
e executing any writ, extent, or execution on the body, 
& goods or lands of any perſon, than 12d for every 208. up 
& to 100l. ; and 6d. for every 20s. after that, for the ſum 
ce he ſhall levy or take the body in execution for, under 
e penalty of treble damages to the party grieved; and 4ol, 
ce half to the King and half to the informer.” 


As to which ſtatute it has been ſettled, 


1. Under this ſtatute the ſheriff is ſtrictly tied down, fo 
that he can demand nothing beyond the allowance given him 
by the ſtatute, and if he takes more it is extortion and he is 
ſubje& to the penalty of it; and in ſuch caſe he is bound 
by his return to the writ; and as to the ſums he is intit- 
led to levy (per Fuf. Buller) in judgments on actions for 
ſimple contracts, or for debt certain, the ſum given by the judg- 
ment of the court only is to be levied, and the expences of levy- 
ing, &c, is to be paid by the plaintiff in the action, not 
by the defendant; in which caſe if he overcharges or levies 
more, he is liable under the ſtatute. But if the judgment 
is for a penalty, the plaintiff has a right to receive the whole 
of his debt, independent of the expences of his execution. 
In this caſe the ſheriff > charged poundage, and the 
expences of levying on different executions, againſt the 
plaintiff, the ſum of 541. and that ſum being found by 
the verdict, the court gave judgment for treble that ſum in 


damages. q 
2. That it extends only to executions in perſonal actiont, 


. not to real executions, as an habere facius ſeiſinam or paſſe / 


Salk. 331. 


ſianem, 2. That on a capias ad ſatis faciendum, the ſheriff thall 


have 
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have his fees for the whole debt. 3. But in elegit it ſeems 
doubtful whether he ſhall have them for the whole ſum, or 
only according to the ſum levied, 4. The ſtatute does not 
extend to executions upon /atutes merchant or recognizances ; 
for the act is only to be underſtood of caſes where the judgment 
redditur in invitum, not where it is by voluntary confeſſion of 
the Party. 


3. The ſtatute does not extend to give coſts in caſes of 
execution out of inferior courts ; ſo that for theſe the of- 
ficer cannot have an action of debt. 


4. The ſheriff may have debt againſt the ſureties in the 
bond given under flat. 23 H. b. for defendant's appear ance; and 
it is no objection to ſuch bond that the ſurety had no lands 
in the county, for the bond is taken only for the ſherift's 
ſecurity ; and the ſtatute is filent as to the quality of the 
ſureties, and only declares it void when not made in pur- 
ſuance of the ſtatute, | 


Having now conſidered the grounds of this action: be- 
fore | proceed to the pleadings, it is proper to obſerve on 
the time at which this action may be brought. 


1, If a man be bound by bond to pay a ſum of money 
at five ſeveral days, the obligee ſhall not have an action of 
debt till all the days are paſt, for the contract is entire, ſo 
er the breach of it is not complete till all the days are 
paſt, | % 


This is where the entire ſum is due on a ſingle bond; for if 
it be a bond in a penal ſum, conditioned for the payment 
of money at different days, the condition is broken, and 
the bond becomes abſolute upon failure of payment at any 


of the days, and debt lies before the laſt Cay 1s paſt, 


But where debt was brought on a promiſlory note, pay- 
able by inſtallments, it was held that it would not he till 
the laſt day of payment paſt, though aſ/ump/it might. 


But if a man be bound in a recognizance to pay a ſum of 
money at five ſeveral days, preſently after the firſt day of 
payment the conuzee ſhall have execution on the recogni- 
zance for that ſum, and ſhall not wait till the laſt be paſt; 
for it is in the nature of ſeveral judgments. 


In the caſe of a bond of indemnity, in which the ſuret 
has paid the money, it is not neceſſary that he ſhould have 
done it in conſequence of his having been ſued ; for if he 
pays it without ſuit, he may then have his action againſt 


the principal, 
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3. OF THE PLEADINGS. 
aſt, With Reference to the Contract. 2dly, To the 


Perſon. 


And firſt of the pleadings on the part of the plaintiff, 
confidered with reference to the contract. 


Theſe are, iſt, On ſimple contracts. 2dly, On bonds, 
zdly, For rent, 4thly, On matters of record, 


iſ, oF THE PLEADINGS FOR THE PLAINTIFF IN 
' DEBT ON SIMPLE CONTRACT. 


1.“ It was formerly the law, that in debt on a ſimple _ 
& contract, the plaintiff was bound to declare on the con- 
tract for the expreſs ſum which he was to recover ſpecifically, 
„ and that he could nat recover a leſs ſum than be declared for; 
but that ſtrictneſs is now laid aſide, and the plaintiff may 
& recover a leſſer ſum than in his declaration he ſtates the 
« defendant to be indebted to him.“ | 


This point was expreſſly ruled in this caſe, where the 
plaintiff in reciting the writ in the declaration, viz. that 
defendant render to him 500l.: in the ſeveral counts of his 
declaration the ſums together made but 450l.; and the de- 
claration concluded that the defendant had not paid the ſaid 
500l. or any part ther ef: There was a ſpecial demurrer for 
that cauſe; but the court held the declaration to be good, 
on the ground that the plaintiff might recover by verdict 


a leſs ſum than he demanded by his writ, 


But prior to this caſe the following had been decided, 
In debt on a mutuatus for 2501. and ni debet pleaded ; the 
jury found a verdi& for 1col. and nil debet as to the 
ne” It was moved to enter up a nonſuit, on the ground 
that debt being an entire thing, part of the ſum could not 
be ſo recovered : But the court refuſed to ſet the nonſuit 
aſide; and the plaintiff had judgmeat for the ſum ſo given 
by the verdict, 


2. In declaring in debt on ſimple contracts for goods 
ſold, it is ſufficient to ſtate generally that the detend- 
ant at Wifminſter, in the county of r was indebted 
to the plaintiff in the ſum of |. for divers goods, &c. 
without alledging any expreſs contract, or laying any place 


where the contract on the ſale was made; tor the — 


fold and delivered imply a contract, and the venue laid in 4 
the beginning of the declaration, muſt imply that the con- | 
tract was made there, | 


4 


2dly, OF THE PLEADINGS IN DEBT ON BONDS. 


1. In debt on a /imple contract, the plaintiff ſhould ſet 
ec gut in his declaration the promiſe or confideration which is 
« the ground of his action; but in declaring on a ſpectalty it 
6 — be on a certain writing obligatory, or deed ſealed with his 
« ſeal, and conclude with a profert ; for the bond or obli- 
& gation is of itſelf ſufficient foundation of the action.“ 


For where the plaintiff declared upon a certain agreement, Anne 
fealed, &c. by the defendant, and had judgment on nil debet, Oilb. Rey. 237 
the judgment was arreſted, for there was nothing in the 
declaration to ſupport debt,for it could not be on promiſes, 


as no conſideration was laid, nor was the agreement ſhewn 
to be by deed. 


And as the bond is the ſole foundation of the action, Thoretby v. 
the court muſt ſee that it is properly executed, as on it PArro®: 
2 3 1 WII. 16. 
e is to be founded; and therefore it is mat- 2 Stra. 1186. 
ter of ſubſtance that profert be made of it. And the de- C. 
fendant being entitled to it by law, the court can in no 


caſe diſpenſe with it, 


The rule as here laid down ihe caſe, where the plaintiff Totty v. Neſbitt. . Q 
declares with a profert, in which caſe the court will not lay Trin. 24 G. 3. 
that the defendant ſhall not have eyer; but the court may 
order that the production of a copy may be oyer. | 


So if a deed has been loſt, in ſuch caſe the plaintiff 2 » 
ſhould declare ſpecially ; that is, that the deed was loſt by time 3 Term Regt gl. 
and accident; for then it would appear on the record that 


the defendant was not entitled to oyer, and ſuch mode of 
pleading would be good, 


And where the party is intitled to ger, the party de- Page v. Divine. 
manding it has a right to it within two days after a arp 3 
the day of demand and giving it both being exeluſive: 
therefore when oyer was demanded on Friday and judg- 


ment was ſigned on Monday, the judgment was held to be 


irregular, 


2. In an action on a bond, the plaintiff ſhould aſſign | 

« but @ /ingle breach; for ſo only can the defendant know | 
„ where to apply his defence,” | 
For 
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African cm- Por where the defendant being appointed agent to the: 
A Rev 278. plaintiffs, gave the bond in ede b for the 
quet 2 Burr. 773. payment of all ſums of money by him received to the uſe 
and 1 Stra. 227+ of the company; and the breach aſſigned was, * That the 
defendant had 1eceived from 7. S. and ſeveral other perſons, 
druers fums of money which he kad not paid to the company.“ 
It was held, that the aſſigning the breach in the receipt of 
divers ſums trom ſeveral perſons, was too general and uncer- 


tain, and therefore badly affigned, 


„ But where the tranſafion upon which the breach is 
« founded is entire, though it conſiſts of many parts, a ge- 
«« neral aſſignment of a breach will be ſufficient.” | 


Garawallis v. As where in debt on a bond as ſecurity for a perſon ap- 
Savery. pointed agent to a regiment, and the breach aſſigned was, 
o Burr. 772 That the defendant had received ſeveral ſums of money 
from the paymaſter-general, for the uſe of the regiment, 
which he had not paid over to the officers according to 
their reſpective proportions.” This breach was on de- 
murrer held to be well aſſigned, for the money was receiv- 
ed from one perſon (not from many, as in the laſt caſe} and 
for one purpole, to pay the regiment; and his omitting 
to pay any part of it was a breach of the bond, and ſuffi- 


Clent. 


« And where a ſingle breach is aſſigned, it ſhould be 
« fully and particularly ftated in what manner the breach 
© accrued,” | 


Joves v. Wil- As where in debt on a bond conditioning for 2 

Hams. for the faithful ſervice of a clerk and breach aſſigned, 

Dougl.203- e That a large ſum of money, viz. 131, came to the clerk's 
hands on account of the plaintiff, which he (the clerk) had 
ſpent and embezzled,” This breach was held to be ill 
aſſigned, for not ſhewing how and from whom the money ſo em- 
bezzled had been received. 


3. * The breach ſhould always be ſo aſſigned that by 
& no preſumption it ſhall be out of the condition of the 
« bond]; for lo judgment might be given without cauſe of 


& action.“ 


Scibds v. Cloughs As where in debt on a bond which conditioned, ©* That 
1 Scra. 227. the plaintiff ſhould furniſh the defendant with ale and 
beer, to be uſed in his houſe, at ſuch prices, and that he 

ſhould take it of nobody elſe; but might take his other li- 

» © quors from whom he pleaſed (malt liquors only excepted).“ 

Tn debt on the bond the breach aſſigned was, that ſuch a 


quantity of /iquors was drawn and unpaid for,” On de- 
murrer 
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Murrer, the breach was held to be ill affigned, for it did 
not appear that the liquors unpaid for were malt liquors, 
which only the defendant was bound to take from the 
plaintiff, 


c Bat the aſſignment of the breach need not be in the 
© words of the condition, if it appears to be within the inten- 
* tion or ſpirit of agreement.“ 


For where the condition of a bond was, “ That the de- 
fendant ſhould from time to time render a ju/? and true ac- 
count of all monies received by him as treaturer of the pa- 
riſh of B. &c.” and the breach aſſigned was, that on the 
laſt account furniſhed by the defendant, there appeared to 
be due by him a large ſum of money, which he had not 
paid over: The defendant demurred for cauſe that the 
breach was not within the condition which was only to ac— 
count : but per curiam, the intention of the parties, and fair 
conſtruction of the condition is, that the money ſhould be 
paid; for to conſtrue it a condition to enforce the making 
out a paper of items and figures is idle and nugatory. 


4. © Where the plaintiff brings debt on a bond for per- 
& formance of any thing, if the defendant pleads matter 
% of excuſe, the plaintiff need not let out a particular 
& breach, for the exculc admits the non- performance and 
& juſtifies it,” 


As in debt on a bottomry hond, the defendant craved 
oyer, and the condition was, © That if ſuch a ſhip returned 
in ten weeks and gave an account of the proſits of her voy- 
age, that then the obligation ſhould be void,” The de- 
fendant pleaded that the ip was /o/? and did not return: 
the plaintiff replied, that the ſhip was not loſt, and the 
defendant demurred for cauſe that there was no breach aſ- 
figned ; but it was adjudged, that the detencant had made 
it unneceſſary by pleading matter of excuſe. 


The only exception to this is, the caſe of an award; for 
in debt on a bond to perform an award, if defeadant pleads 
matter to excuſe the non- performance, the lain muſt 
fet out the award and the breach, for the award may be void 
in the whole or in part, and therefore the award muſt be 
ſet forth, not only that the court may ſee that there was an 
award, but allo that the non-performance was of a good 
and not of a void part of the award, for that need not be 
performed. 
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5. © Where a bond is in the disjunfive, a breach of 
e either pitt by act of the obligor forfeits the bond, and 
© is a olfcient * of the breach; for the law will 
« ſupply thoſe words which hall firſt happen.” (1 Lev. 54.) 


As where the defendant's wife, when ſole, gave a bond 
to the plaintiff, which was in a penalty of 1200l. if ſhe 
married any other perſon than the plaintiff, or refuſed to 
marry him within one month after the death of her fa- 
ther. Having married the defendant in the lifetime of 
her father, the plaintiff brought debt on the bond, aſſign- 
ing her marriage as a breach ; and it was held to be good, 
(though inſiſted, that ſhe ＋ 4 ſtill perform one part of the 
condition by mar1ying the plaintiff after her father's death, 
as he might ſurvive her huſband) ; for that, by the breach 
of one ot the conditions, the bond became abſolute, 


6. Where the bond was for the payment of a ſum of 
money. by inſtailments, viz. 1501. by gol. on the 1ſt of 
Neovember, 50l. on the 3oth of My, and 5ol.on the zoth of 
O#tober ; the condition was for the payment of theſe ſums, 
without the words or any of them: It was nevertheleſs re- 
ſolved, that the obligee might on default of payment of any 
of the inſtallments {#5 his action againſt the obligor, 


7. Debt is in its nature a tranſitory action, and a bond 
or other obligation entered int&Any foreign country may 
be ſued for in Eng/and, Butin fuck caſe, if dated at a cer- 
tain place, the declaration ſhould ſet it out as made at the 
true place, with a & uiz. at London in the Ward of Cheap,” or 
where he means to try it. 


Therefore where the plaintiff declared © that the de- 
fendant by his bond apud London conceſfit fe teneri, &c, to the 
plaintiff in gol.;? and on oyer the bond appeared to be 
dated at Port St. David in the Eaſt Indies, which was not 


mentioned 1n the declaration, the variance was adjudged 


to be fatal, 


And the reaſon of theſe caſes ſeems to be, that where 
there is an omiſſion of the date or place where made, the 
bond produced in evidence does not appear to be the ſame 
declared on: for a bond made in London is not preſumable 
to be the ſame with one made at Port St. David's, and 
therefore the variance between the proof and declaration 
muſt be fatal; it being the conſtant practice to compare 
the declaration with the bond bara at the trial. Bull. 


VN. P. 169. 


„ Bux 
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But if the deed produced is in ubflance the ſame with 


te that declared on, if the declaration ſtates matter of ſur- 


* pluſage or no way variant of the deed, it ſhall not vitiate. 


As where the plaintiff declared on a deed of covenant, 
dated the goth of March 1701, annog. 13 regn. Gul. 3. And 
on oyer thole latter words were wanting; on demurrer for 
variance, the court held it to be none, for the deed was 
implicitly the ſame, 


And in this caſe before, where the plaintiff declared on 
the bond /olvendum to the plaint i, and on oyer it appeared 
to be teneri to the plaintiff for 40l. t pay to his attor ney or - 
figns, it was ajudged to be no variance, for pay ment to the 
plaintiff or to his attorney is the ſame thing; the zeneri 
made it a debt to the plaintiff, and a /alvendum to any one 
elſe would be repugnant. 


8. This action being tranſitory, the court will never 
* change the venue, except under particular circum- 
« ſtances,” 


As where the party's witneſſes are in a diſtant county, 
and then the court will annex conditions to the changing 
the venue, as undertaking not to bring a writ of error, or 
giving judgment of the preceding term, 


And Note, That the breach being ſet out in the repli- 
cation, the plaintiff can only alledge new matter in the 
ſpecialty declared on, in his replication, after /etting it out ou 

: and therefore where the plaintiff declared, on articles 
whereby the defendant agreed to take his malt liquers only 
from him, the defendant pleaded performance and the re- 
plication, „That by the fame articles it was further 
agreed, that what ſhould be drawn ſhould be paid for:“ 
and. that ſuch a quantity was drawn, was held to be bad, 


3. OF THE PLEADINGS FOR THE PLAINTIFF IN DEBT 
FOR RENT. 


1. In declaring on a leaſe at will for rent arrear, the 
plaintiff muſt not only ſet out a demiſe, but alſo aver and 
prove the entry and occupation of the leſſee; for the rent is 

only due in reſpect of the occupation, and therefore it 
muſt appear to the court when the leſſee entered, and how 
long he occupied: but in debt for rent on a He fur years, 
though it is uſual in the declaration to fay © virtue cujus, 
tefſee entered,” yet it is not neceſſary to let out ſuch entry 
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and occupation; for the action is grounded on the leaſe, 
and though the leſſee neither enters nor occupies, yet he 
maſt pay the rent. a 


But the want of ſetting out the occupation on a demiſe 


at will, muſt be ſhewed for cauſe of ſpecial demurrer, for 
it will be cured by a verdict. 


2. If rent is reſerved quarterly or half-yearly, each 
gale is a diſtin debt for which the leſſor may have his 
action, and may declare for an entire gale at the end of 
any quarter or half year without 1 how the former 
quarter or half year has been ſatisfied: but if he declares 
only for part of the gale due at the end of any half year or 

uarter, it is bad, unleſs he ſhews how the remaining part was 
fatisfed for otherwiſe the leſſee may be expoſed to many 
actions for the ſame demand, 


And whenever rent or any other a is received 
quarterly or half-yearly, the declaration ſhould always 
ſtate when it was due and ending, or it will be bad. 


So if rent is reſerved annual, to ſay after by even portions, 
is idle and vain, and no action will lie for an half year's 
rent, And if the plaintiff declares for leſs rent than a year, 
without ſhewing how the reſt was fatisfied, it is bad, as 
in the caſe of Melbie v. Philips, ſupra. 


3. Where the plaintiff in his declaration under- 
« takes to recite a leaſe or demiſe, any miſrecital is 
« fatal, if the action is founded on ſuch leaſe or demiſe,” 


In debt for rent, the plaintiff declared on a demiſe “ for 
151. per ann, rent under a power to make leaſes for twenty- 
one years.” And on evidence, it appeared to be a demiſe 
for 151. per ann, rent, and three foto, under a power to 
make leaſes for twenty-one years in poſſeſſion and not in re- 
ver/ion, rendering the ancient rent and not diſpuniſhable of waſte : 
for this variance the plaintiff was nonſuited. 1 


So where the plaintiff declared on a leaſe for three years, 
and on evidence it appeared that the leaſe for three years 
was void under the ſtatute of frauds, and that the defend- 
ant was only tenant from year to year : the leaſe for three 

ears being laid and not proved, the plaintiff was non» 
ſuited, Vide Plen. Caf. Briſtow v. Wright, Doug. 640. 


4. If the action is for rent again/? the original leſſee, the 


venue may be laid either where the land lies or where the deed 
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was executed, But if the action is againſt the aſſence of the 
leſſee, it muſt be laid where the land lies; for he is charge- 
able only on the privity of eſtate. 


Therefore where the leſſor brought debt for rent againſt Way v. Yaly, 
his leſſee on a demiſe of lands in Jamaica, made in London, * Salk. 651. 
and the defendant pleaded to the juriſdiction of the court, 
that the matter ought to be tried in Jamaica, where the 
lands lay ; but the court held, That there was a privity of 
contract, which is tranfitory, and ſo need not be tried 
where the lands lay, 


So againſt the executor of the leſſee, the action muſt Cor nc! vx. 
be brought where the land lies, for he is chargeable as aſ- ng perm "0 
ſignee on the privity of eſtate only. * 


So debt for rent by the aſſignee of the leſſor againſt the Thrate v. Co. 
leſſee, muſt be brought where the lands lie, though it is »*'1. 
otherwiſe in the caſe of covenant, which is tranſitory. FI 0G 


4. OF THE PLEADINGS FOR THE PLAINTIFF IN DEBT 
25 ON MATTERS OF RECORD. 


1. In declaring on a bail-bond as aſfignee of the ſheriff, the Whifkard v. 
plaintiff need not ſet out, That the debt {worn to was Wider. 
above 10l. and that for which the defendant was held to Ft 33% 
bail, was the ſum marked on the writ according to ſtat. 

12 Geo, 1.” For the ſtatute does not declare the proceed- 

ings void, but only prohibits the ſheriff from takin 
reater bail than for the ſum ſo marked on the writ : — 

if the ſheriff acts otherwiſe, he 1s liable to an action at the 

ſuit of the defendant, or the defendant may be diſcharged 


on common bail; but the bail-bond is ſtill good. 


2, Neither is it neceſſary in declaring as aſſignee of the Leaſe v. Rox, 
ſheriff, to ſtate the aſſignment to have been made © in the * WII. 180. 
prefence of two credible witneſſes“ in the words of the 
ſtatute, and mentioning their names; nor is any profert 
of the aſſignment — for it is not a deed. 


In declaring for an amercement in a court leet, the plain- 
tiff ſhould ſtate truly the manner in which the amerce- 
“ment was made, and that it was legally impoſed; for be- 
&« ing a penalty, the law is always ſtrictly conſtrued.” 


Therefore where in debt for an amercement in a court Wrrvilt v. 


leet, the declaration ſtated the amercement to have been 282 1 
9 offered 1. * P 


] 
| 
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Mea at a court holden before the fleward of the manor $ 
but it appeared in evidence, that the court was really held 
be fore the deputy flieward : for this variance the plaintiff was 


nonſuited, and the court on application refuſed to ſet it 
aſide. 


Gery v. Wheat · So in debt on an amercement the declaration ſtated that 
Auch 127, the defendant was ſummoned to ſerve on a jury of the 
77 court leet and court baron; but the ſummons was to ſerve 
on a jury of the court leet only, Lord Mansfield ſaid, this 
was a caſe of ſtrict law, it being an action for a penalty 
that the plaintiff having ſtated 1n his declaration, that the 
defendant was ſummoned to a jury of the court leet and 
court baron, was bound to prove that averment, which 
the ſummons not having proved, he muſt be nonſuited, 


Wicker v. In declaring in debt for an amercement in a court leet, the 
N declaration ought to ſtate that the defendant was an in- 


Bull. N. P. 167. Habitant within the leet as well at the time of the amerce- 
ment as of the offence : but this would be cured by a ver- 
dict, as it muſt be proved at the trial. 


Co. Litt. 303. . 4. Where a matter of record is the ground or found- 
« ation of the plaintiff's ſuit, there it ought to be cer- 
6 tainly and truly alledged ; but otherwiſe where it is but 
„% inducement or conveyance.” | 


Waites v. Therefore in debt on an eſcape, the plaintiff having de- 
Selk. 65 clared that the priſoner was committed and eſcaped, and 


becauſe he did not o prout patet per recordum, the defend- 
ant demurred generally ; but the plaiatiff hal judgment, 
for tbe giſt of the action was the eſcape, and the commit- 
ment only inducement, 


And per Holt in this caſe, in debt on a judgment, quod. 
cum 8 is good without a prout pate: per recordum 
and the defendant may plead nul til record. So that it 
ſeems not neceſſary to aver a record in the very words, as 
words tantamount as quod cum recuperaſſet are ſufficient. 


As therefore in declaring on matter of record where 
te jt is the gift of the action, it ought to be certainly and 
e truly averred, any variance ſhall be fatal,” 


* 


1 ** v. Strat - As where in debt on a judgment the plaintiff in his de- 


ton » | Claration ſtated, that in Trinity Term 1-87, he had re- 
* Rep. covered by a judgment of the court of K. B. 421. for his 


colts, in the defence of an action brought by the defend- 
ant 
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ant in that court againſt him the ſaid plaintiff; on nul tiel re- 
cord _ pleaded, and the record being produced, it ap- 


peared that the judgment was of Eaſter Term 1788, and 
the action to have been brought by the defendant againſt 
the plaintiff and another per an; both of which variances 
were by the court adjudged to be fatal, 


So where the plaintiff declared on a recognizance, ac- 
knowledged in the court of Common Pleas, before the Chief 
Juſtice, and /i ejus, and upon nul tiel record pleaded, the 
recognizance produced appeared to have been taken be- 
fore one of the une Judges at hi, crambers, and by him 
brought in, and delivered into court ; the plaintiff was 
adjudged to have failed in his record ; for the record 
as entered on the roll and produced, was in fact as it was 
taken, But in ſuch caſe there is a difference in the prac- 
tice of the King's Bench and Common Pleas, for the King's 
Bench enters all recognizances as taken in court, ſo that 
they bind only from the time of being entered there. But 
the Common Pleas enters them ſpecially as taken, ſo that 
they bind from the caption, And further, upon a recog- 
nizance in K. B. a ſcire facias hes only in Middie/x ; but 
on a recognizance out of C. B. either in Miadleſex or in 
the county where taken, and fo the venue muſt be laid in 
an action of debt, either in Midd eſex alone, if the recog- 
nizance was in K. B. but in Midaleſeæx, or where taken if 
of the Common Pleas, 


5. If the plaintiff declares in debt on a judgment, he 
muſt lay his venue where the judgment was obtained, as if 
the plaintiff had judgment on debt or treſpaſs at Norwich, 
he muſt lay his action on that judgment at Norwich, and 
not in Midaleſex; for the original debt or treſpaſs is not 
now the ground of the action, but the record of that judg- 
ment which has created a new debt, and 1s local, 


And Note in general, That in declaring upon bonds or 
matters o/ record, the declaration ſhould always conclude 
with an ad damnum of the plaintift ; but in debt for rent, 
with a per quod actio accrevit. For in the firſt cafe the debt 
ariſes merely from the bond of judgment; but in the 
latter from ſomething extrinſic, viz. the enjoyment of the 


land, 


6. And as before in debt upon leaſes, the declaration 
on the judgment muſt be for the whole or thew how the reſt 
was ſatisfied, or the declaration will be ill. 


P 4 adly, 


21g 


Chetl-y v. 
Wo. a 
Salk. 659. 


3. C. called 
Shuttle v. Wood. 
Salk. 654. 


Hull v. Wisch; 
feld. 
Hob. 196. 


Marſh v. Litlerz 
2 Mo... 41. 


DEBT. 


2dly, OF THE PLEADINGS ON THE PART OF THE 
PLAINTIFF, CONSIDERED WITH REFERENCE 
2 TO THE PERSON, 


' Theſe are iſt, Againſt the Party himſelf or his Heir. 
2dly, By or againſt Executors and Adminiſtrators. gdly, 
By or againſt Baron and Feme, 4th, By or againſt Al- 


ſignees. 


F. N. B. 119. 


Goodwin Vs 
Newton. 

1 Lev. 130: 
Plowd. 140. 


Narker v. Bourn. 
Co. Eliz. 592. 


Tenks's cafe. 
Cro Car. 15 


I, OF THE PLEADINGS AGAINST THE PARTY HIMSELF 
OR HIS HEIR, 


1. The declaration againſt the contrafing party himſelf in 
all caſes of debt, muſt be in the deber et detinet; for he is a 
debtor by the contract, and does a wrong by withholding 
what 1s due, 


2. In the caſe of bonds or where the anceſioy (the original 
debtor) binds his heirs, &c. the declaration againſt the heir 
muſt alſo be in the debet et detinet: for as he is chargeable 


jure ſus by virtue of the original contract from having aſ- 


ſets deſcended to him, he ſhall be charged as for his own 
debt, | 


« But as the heir is chargeable by reaſon of aſſets de- 
e {cended, he can diſcharge himſelf by ſhewing that he had 


& no aſſets by deſcent 5 but he muſt ſhew this ſpecially or he 
„will be bound,” 


For where in debt againſt an heir on an obligation 
made by his anceſtor, he let judgmept go by default, and 
a ca. ſa, iſſued againſt him, he brought error and aſſigned, 
that the execution ſhould have iſſued againſt the lands de- 
ſcended only, and not againſt his perſon : but it was ad- 
judged, that the judgment ſhould be general as his own 
debt, unleſs where he acknowledges the action, and thews 
that he had ſo much only by deſcent. 


e And where the declaration is againft the heir on the 
& ground of aſſets, it muſt ſtate him as lineal or collater al heir 
& according as he is.“ 


For where in debt on a bond againſt the defendant, as 
brother and heir of J. S. the obliper, upon riens per diſcent in 
iſſue; it was proved, that F.S, was ſeiſed in fee and died 
ſeiſed, leaving iſſue a ſon, who died without iſſue, upon 
which the lands deſcended to the defendant as heir ta 
the /-n; the court held that the verdict was found for the 
defendant; for he had nothing as immediate heir to the 
obligor J. S.: and if the plaintiff would charge him as 
collateral heir, he ought to have made a ſpecial declara= 


tion. 
But 
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But where A. ſettled an eſtate upon himſelf for life, re- 


mainder to his eldeſt ſon in tail, remainder to his own 
right heirs, and entered into a bond and died, leaving two 
ſons, B. the elder and the defendant; B, entered and died, 
leaving iſſue a ſon, who alſo entered, died without iſſue, 
and then the defendant entered: it was held that he might 
be charged as heir to A. for he took nothing from the nephew, 
but took as heir to him to whom the reverſion in fee was 
aſſets. 


But in debt againſt an heir, by an executor or adminiſtrator, 
on a bond of his anceſtor, the declaration need not ſhew 
how he is heir, for the plaintiff being a ſtranger, it would 
be hard to compel him to (et out ancther's pedigree : but 
where the plaintiff ſues as heir, he muſt ſet out his pedi- 
gree, for it is within his own knowledge. 


But though the declaration againſt the heir ſhould be 
in the debet & detinet, yet if it be in the detinct only it will 
be cured by a verdict, 


. 


2, OF THE PLEADINGS BY AND AGAINST EXECUTORS 
AND ADMINISTRATORS. 


1. If the declaration is againſt an executor or admi- 
4 niftrator, it muſt be in the detznet only, for he is not per- 
&« ſonally liable, but only in reſpect of the teſtator's eſtate; 
c he therefore cannot be ſaid to owe,” 


It is held however in this caſe, that if debt is brought 
againſt an executor /or rent due in his wn time, that it muſt 
be in the debt & detinet, But in the report of the ſame 
caſe in Cro. Elz. 511, | find that deciſion was reverted 
in the Exchequer Chamber, 


However, after a judęme t obtained againſt an excentor, 
one may have debt in the debet & getinet ſuggefting a devaſ- 
tavit, and thereby charge him de boms proprurs; for being 
fo liable to pay out of his own effects, it is properly his 
own debt, 


2. In debt on a judgment againſt an executor ſugg/lins a 
devaſiavit, the action may be laid either in 2 
the judgment is entered, or in the county where the devaſiavit 
is laid to be: but if the defendant admits the judgment 
but traveries the waſting, that iſſue muſt be tried in the 
proper county, 


And Nite, That an adminiſtrator may be declared 
againſt as -//ignee, in debt for rent, for the time that he 


Enjoyed the land and was in pollcflion, 
3. An 
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3. An executor may bring an action before probate, but 
he cannot declare till probate granted, for when he comes 
to declare he muſt produce his letters teſtamentary: but 
. an adminifiratoy cannot bri "g an action till adminiflration 

granted, for the power of the firſt is derived from the will, 
that of the latter from the ordinary, | 


= Shepherd v. But if the probate has been loſt, an exemplification from 
w — . « the ordinary will be ſufficient, N 


| 1 Stra. 440+ , | 
= Frewin v. Pen- 3. Declarations by executors or adminiſtrators muſt be 
ton. in the detinet only; for a perſon can only be ſaid to owe to 


CET perſon to whom the money when received would be- 
long, that is, to the te/fator's or intetate's eflate, not to his 
exccutor or adminiſtrator. 


&« And this is the caſe whether the action is founded on 
c contract or tort,” 


of © 
＋ 
: ———— . * hk 


Hitchcock v. As where it was in debt for an eſcape arainſt the ſheriffs, 
© —— Lacy, on a an nos obtained by the executors: the declaration, 
1 Cro. Eliz. 323. it was adjudged, ſhould be in the detinet. 

ö 1 Roll. Abr. ; ; X 
| 602. So where the action was debt for rent, it was reſolved 


£4 Spark v. Spark. that the declaration muſt be in the aetine: 5 though the 

= Cro, Eliz. 840. rent in this caſe was on a demiſe which commenced on 

4 the death of the teſtator, ſo that he never received any 
rent, 


« But where the executor makes himſelf chargeable to the 


| cc teflator”s eftate, there the declaration ſhall be in the debet 
| « & detinet,” 

4 1 Roll. Abr. As if he ſells the goods of his teſtator and brings debt 
| 602. for the money: lo if he takes a bond for a debt due to his 


teſtator; but if where the debt was due by bond to the 
teſtator he takes a freſh bond, but with an additional 
obligor and payable at the ſame time, this ſhould be in 
the detinet only : for in ſuch caſe he 1s not chargeable on 
his own account, as in the two preceding caſes. 


2 ” 
* 


nn 4. In actions by an executor the declaration ſhould ſtate 
Chivers. & That the teſlator was dead, and he compleat executor,” But if 
x Stra. 631, the executor has recovered and had judgment, and after- 
ward brings a ſcire facias on it, ſuch averment is not ne- 

ceſſary, though it would be otherwiſe had the ferre factas 

1 been on a judgment obtained by the teſtator himſelf; for 
2 by the firſt judgment the executor's right was eſtabliſhed : 
1 but where the firſt judgment has been by the . 
C6 
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the executor's right does not appear without ſuch aver- 
ment. 


5. So a declaration by an adminiftrator is good, ſtating Skidmore v. 
in general, © That adminiſtration was gr anted to him by the Winton. 
biſhop of, &c.” without ſaying that he was ordinary, or to * 
whom the right of granting adminiſtration belonged : but 

if it is a peculiar juriſdiction, that ſhould be ſo ſet out. 

And the reaſon is, that the defendant might conteſt the 

right of the perſon granting adminiſtration, or ſhew that 
adminiſtration was granted to another, or that there were 

bona notabilia; but a verdict would cure the fault, 


6. In a declaration by an executor of an executor, he ſhould Gradell v. 
ſet out, That the firft executor proved the will;“ for other- Tyſon. 
wiſe the plaintiff has no title; for if there had been no 6 ns 76hs | 
probate granted to the firſt executor, an admini/tration cum 
te/tamento annexo ſhould be granted of the effects of the firſt 
por £0 the next of kin: but this would be cured by 
a verdi 0 | 


7. An executor ſhould not join in the ſame declaration Hooker v. 
a demand by his teſtator, and in his own right, or the writ Quilter. 
will abate; for the judgments would be Kfferent ; that on * Wir 32754 
the firſt would be de bons teſtatoris, that on the latter de bonis S. C. p 


Propriis. 


4. OF THE PLEADINGS BY AND AGAINST BARON AND 
| FEME. 


1. For a debt due by the wife dum ſola, as on a bond made Walcot's cafe, 
by her before marriage, the declaration muſt be againſ? 5 Co. 36. 
huſband and wife in the debet & detivet: for as by the inter- 
marriage all the chattels of the wite belong to the huſband 


— he is chargeable on that account with all her 
ebts. | 


2. For perſonal things in action as a bond to the wife dum Oro. Elir. 133. 


Jela, the kuſband may bring the action alone, or join the wife Hewell v. Mains 
as he thinks fit, F . KI ; *. 40 


And Note. That though the wiſe is under ave, vet the Humfreys v. 
huſband and wife oy bling this action, 1 e by SR 
attorney: for the huſband by law may make an attorney, _— 
and appear both for himſelf and his wid . 


8. or 


Co. Litt. 303. 
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S. OF THE PLEADINGS BY OR AGAINST ASSIGNEES. 


1. If the action is brought by the aſſignee of the re- 
&« verſion againſt the leſſee for rent, he muſt ſet forth the 
<« ſeiſin in fee in the firſt tenant, and the ſeveral meſne 
cc aſſignments, down to himſelf: for theſe are neceſſary to 
© make out his title, and the validity of theſe aſſignments 
© being matter of law, ought to be ſet forth for the court 
© to judge of.” 


For it 1s a general rule, that eftates in fee-ſimple may 
de alledged generally, but the cammencement of eſtates 
tail, and other particular eſtates, muſt be ſhewn where they 
go to the ground of the action; but not ſo where they are only 
inducement. And ſo the life of the tenant of tail or for life 
ought to be averred. 


2. But where the action is by the leſſor or his heir, 
4. 70 the aſſignee of the leſſee, the plaintiff need not ſet out 
the ſeveral meſne aſſignments to the defendant, for they 
do not he within his knowledge: but it is ſufficient for the 
plaintiff, to ſet forth the original demiſe to the firſt leflee, 
whoſe eſtate and intereſt has by ſeveral meſne aſſignments 
come to the defendant ; and proof of poſſeſſion and occu- 
pation ſhall be ſufficient to charge him, 


2dly, OF THE PLEADINGS ON THE PART OF THE 
DEFENDANT, 


With reference to the contract, and with reference to 
the perſon, 


iſt, As to Bonds. 2dly, As to Rent, 3dly, As to 
— ments. iſt, The Pleas applicable to each. 2dly, 
uch as are applicable to all. | 


1, OF THE PLEAS AS TO BONDS, WITH REFERENCE TO 
THE CONTRACT, 


Theſe are, 1ſt, Pleas to Bonds in general. 2d, Non 
eſt factum. 2d, Nil debet. 4th, Solvit ad diem. Sth, 
Accord and Satisfaction. 6th, Foreign Attachment. 7th, 
Plcas to Bonds of Indemnity. 


= Of 
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1. Of Pleas to Bonds in general. 


1. % As to which it is a rule, that no parol averment vary+ 
* ing the condition of a bond, ſhall be admitted as a 
«* plea,” | 


As where to debt on a bond, the defendant pleaded, 
* That before the day of payment, in conſideration of a 
treſpaſs done to him by the plaintiff's beaſts, that the 
plaintiff had given to him a longer day for payment, which was 
mat yet come On demurrer the court held the plea ill, 
for no agreement by parol can diſpenſe with an obliga- 
tion. 


So if the bond is delivered te the obligee himſelf, the obli- 
gor cannot plead ** that the delivery was not abſolute, but 
conditional :” for that would be variant from what ap- 
pears on the face of the bond, which is abſolute, 


So where to debt on a bond conditioned for payment at 

a day certain, the defendant pleaded, ** That the bond 
was not abſolute, but given to indemnify the plaintiffs 
teſtator againſt another bond, and non-damnific :” on de- 
murrer, the plea was held to be bad, for it was giving pa- 
rol evidence to abate a deed, 


ec But when the obligor has entered into a bond for pay- 
« ment of money abſolutely, he may yet be diſcharged by 
* a ſubſequent im/trument in writing." 


As where to debt on a bond, the defendant pleaded, 
6% That after the obligation, the plaintiff by bis indenture 
eovenanted, that upon payment of 1001, that the firſt obliga- 
tion ſhould be void :”it was demurred for cauſe that the in- 
denture being made after the bond, it could not be pleaded 
in bar thereof, but ſhould be taken advantage of by cove- 
nant, and that it ſhould not enure by way of defeaſance 
or releaſe: but the court held it well leaded in bar, and 
that circuity of action was to be avoided. 


© But in ſuch caſe, it ſeems that ſuch inſtrument ſhould 
« appear to be intended to operate as a defeaſance of the firſt 
* obligation, as to ſay, that on paymeat, Sc. the firſt obli- 
« gation ſhould be void,” 


For where there are no ſuch words, it was held that 


2 bond given at a ſubſequent day could never be pleaded 
In bar to one given before. 


« But 


Hayford v. 
Andrews. 


Cro. Eliz. 69. 


Whyddor's caſe 
Cro. Eliz. 520. 
Holford v. 
Parker. 

Hob. 246. 


Meaſe v. > 
Meaſe. £ 
Cowp. 47. = 


Bro. faits. 10, 


Dr. and Stud. 


Ch. 10. 


Hodges v. 
Smith. 
Cro. Eliz. 623. 


Manhood v. 
OUS, * 


Cro. Eliz. 716 


* 
— _—— 
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Cro. Elir. 520. 
Co. Litt. 65. a. 


Anon, 1. 
Vent. 9. 
Ward V. Forth. 


2 Vent. 10. 


Witts V. Roſe - 
well. 


1 Salk. 274. 


Rudge Vs Birch. 
Mic. 23G. 3. 
1 Term Rep. 622 


Winch v. 
Keeley, 

Hill. 27 Geo. z. 
1 Term Rep. 619 


Bottomley v. 
Brook. 

Mic. 22 Geo. 3. 
C. B. 

1 Term Rep. 621 
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& But where the bond has not been delivered to tlis 
« obligee himſelf, but te @ ſtranger, there the defendant 
* may plead any parol matter, as that it was delivered con- 
« ditionally, or as an eſcrow : for delivery is one of the 
« effentials to a deed, and it is not good and recoverable 
* unleſs it has been delivered to the obligee himſelf; without 
& which it is no deed.” | 


And therefore where the defendant fo pleads the deli- 
very as an eſcrow, he ſhould ſhew 0 whom he ſo delivered 
it, and conclude & iſſiat nient ſon fait, as ſuch concluſion 
is good according as the delivery has been to the obligee 
himſelf or to a ſtranger. And ſo where the defendant 
only pleaded a delivery to T. S. © et hc parat. eſt verificare,” 
the plea was held to be bad; for it is 4 ſpecial non eff 


fJaflum, and fo ſhould have concluded to the country. 


For where the defendant pleads delivery as an eſcrow, 
and fic non eſt factum, the plea ſhould conclude to the coun- 
7. and not with an averment; for it is a ſpecial negative 
of the affirmative in the declaration, and the general con- 
eluſion {/ic non eſi faclum) waives the ſpecial matter preced- 
ent, which would have made an averment neceſſary. 


& In one inſtance, modern practice has admitted an ex- 
cc ception to the rules now laid down, that is in the caſe of 
2 Truſts,” 


For the courts of law now take notice of Truſts, and 
will allow a plea not conſiſtent with the bond. As that 
the plaintiff, the nominal obligee 1n the bond, 1s not the 
real owner of it, but merely a truſtee for an:ther. 


Therefore where a bankrupt had aſſigned his intereſt in 
a debt, by a deed-poll to a third perſon, he was notwith- 
ſtanding allowed to bring his action for the benefit of the 

rſon to whom he had made the affignment, and recover- 
ed; for the ſtatute 1 Fac. 1. c. 15. ny gives to the aſſignees 
ſach things in which the bankrupt has a beneficial intereſt, 
which in this caſe he had not, being merely a truſtee for 


another, 


So that the point ſeems now to be ſettled, The firſt 
caſe in which it occurred was this: To debt on a bond, 
the defendant pleaded, © That the bond was e to the 
plaintiff for ſecuring 100l. lent to the defendant by one 
E. Chancellor, and was by her direction made to the plain 
tiff in truſt for her, and that E. Chancellor was now indebted 
to the defendant in more than the amount of the bond.“ 
To this was a demurrer; but it was withdrawn by advice 
of the court. 


2, © But 


- 
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2. * But though the defendant is eſtopped to plead any 
matter contrary to the bond, yet he may plead a plea, 
« which admitting the bond, yet ſhall avoid it, as that the 


« confideration was illegal. er. gr. 
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For where in this caſe it was attempted to be ſupport- Collins v. Blas- 
ed, that the defendant was eſtopped by his deed to plead tm 


any thing dehors to avoid it (as here,“ That it was given 
to compound a proſecution for perjury”) the court held, 
that the eſtoppel only went to prevent the party from 
pleading any thing contrary to the deed ; but this plea admit- 
ted and avoided it, And in this caſe the plea ſhould con- 
clude, *©* that therefore the bond was void,“ not with a non 
aft fatium. 


2d. Of the Plea of Non eſt F actum. 


This is to be pleaded under theſe limitations: 


1. If the bond be void in itſelf, but that does not appear 
en the face of the deed, but depends on ſomething extrinſic 
(as if made by an infant or perſon non compes) in that caſe non 
eſt faftum is a bad plea, For the court can only judge 
from what 1s before them, and the bond on the face of it 


appears to be good. Such allo is the caſe of dureſs, which 
muſt be pleaded. 


2 Will. 344. 


Thompſon *. 
Leach. 


alk. 675. 


2. So where a bond or other inſtrument is by an af of Whelpaale's 


parliament enacted to be void, the obligor cannot plead non eſt 
fadlum; but the ſpecial matter ſhould be pleaded, and ad- 
vantage taken of the ſtatute, And if the bond was given 
on an uſurious conſideration, the ſtatute muſt be pleaded, 


So if the bond was given for a gaming debt, the ſtatute 
ſhould be pleaded, And in this caſe the defendant in his 
plea ſhould ſet out the game played at, and conclude contra 
form, ſtat, that the court may ſee that 1t was within the 


ſtatute, So in pleading ſnnony the agreement muſt be 
ſhewn. 


caſe. 


5 Co. 119. 


Lord Bernard v. 
Saul. 


1 Stra. 498. 


Colborne v. 
Stockdale. 


1 Stra. 494. 


But if a bond never was compleat by delivery, as if Whelpdate's 


delivered to another to the uſe of the obligee, and bein 
tendered, he has refuſed it, whereby the delivery has lo 
its force; or if made to a eme covert, and the huſband 
has diſagreed to it; in cheſe cafes the obligor (defendant) 


may 


caſe. 
5 Co. 120. 


* 
= 
. * "Ee 
oo, + TA . 


Markham v. 
Gonaſton. 
Cro. Elia. 626. 


Michael v. 
Scock wich. 
Cro. Eliz. 120. 


Henry Pigot's 
caſe. 


11 Co. 26. 


Colton v. Good - 


2 Black. Rep. 
1108. 


Ball v. Dunſter, 
& alt, 

4 Term Rep. 
313. 
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may plead non off fatum. So though it was once his deed, 
yet if before action brought, it becomes no deed, either 

y raſure, interlincation, alteration, or breaking off the 
ical; in theſe caſes the defendant may pleaded non efe 
fatium. 


For this plea of uon et fafum is in the preſep*3 tenſe, and 
therefore 1t true at the time, the plaintiff (the ooligee) can- 
not recover, but if the deed was good when the plea was 
pleaded, but after iſſue joined the ſeal was ones off, or 
the deed cancelled, yet the plaintiff recover, 


And Note, That though raſure in general ſhall avoid a 
deed, if made by the obligee, or a ſtranger, without his 
privity, in a part material, or by himſelt, in a part not 
material; yet an alteration by a ftranger in an immaterial 
part will not avoid a bond, if done without the privity of 
the obligee. 


- 


4. © From theſe caſes it appears that on the plea of non 
&« /t factum, queſtions of fact only ariſe, as the non-deli- 
very, raſure, Wc.” 


But where the condition is void in law, the defendant 
in ſuch caſe ſhould not plead non eſt factum, but pray oyer 
and demur, if the illegal condition appears on the face of 
it: if not, plead the ſpecial matter to avoid it. 


5. Though a deed ſhould regularly be executed by the 
party, againſt whom an action is brought either in his own 
perſon, or under a power of attorney; yet where one of 
the defendants, in the preſence of the other and by his authority 
executed the inſtrument for both, they being partners in 
the tranſaction, the court were clearly of opinion, that 
no particular mode of delivery was neceſſary; but that it 


was ſufficient if the party executing a deed treated it as 


Anon. 
2 Will. 10. 


his own, particularly, as in this caſe it was executed in 
his preſence. 


3. Of the Plea of Nil Debet. 


Nil debet cannot be pleaded to debt on a bond. This 
was ſo held on general demurrer ; for the bond acknow- 
ledges a debt, and ſo there is an eſtoppel. 


4. Of 


4; Of the Plea of Solvit ad Diem. 


1. It was formerly the caſe in debt on a bond, that as 
de the money was to be paid according to the condition at 
dt 4 day certain, if the money was not paid at the day, that 
ce the bond was forfeit, nor could the defendant under 
et this iſſue prove payment a/ter the day: But it is now en- 
« ated by ſtatute 4 & 5 Ann. c. 16. /. 12. That where 
© debt is — on any ſingle bill, bond, or judgment, 
de if the money has been paid, though neither at the day 
* or place, yet if paid at a ſubſequent day, ſuch pay- 
* ment may be ſpecially pleaded.” 


But if the defendant has paid the money before the day, Winch v. Pars 
he may, to debt on a bond conditioned to pay at a day cer- Jan, 
fain, plead ſalvit ad diem, and give in evidence payment be- Baller N. P. 
fore the day, as he could not plead it; for if the defendant 144 
was to plead payment before the day the iffue would be 
immaterial, for it ſtill left the preſumption open that there 
might be payment at the day, And therefore a difference 
is to be obierved between pleading where the condition 
of the bond is to pay at a day certain, and where at or before 
ſuch a day : for to the firſt the detendant may only plead 
payment at the day, for the reaſon now given; and befide, 
that the performance of a condition ought to follow the Tryor v. Carter, 
terms of it: but to a bond payable at or be/ore ſuch a Ln 994- 
day, the defendant may plead payment before the day, vin, Hiescbel “ Hene 
vn ſuch a day, for it is within the condition. And there- 2 Rorr. 944- 
fore where it was ſo pleaded, and the defendant demur- 7 Eck. Rep, 
red to it as an immaterial iſſue, the court over-ruled **© * 
the demurrer, and laid down the rule to be, © That where 
© the defendant pleads performance of the condition, the 
te plaintiff muſt aſſign an abſolute breach, though it is not 
c neceſſary where he pleads a collateral matter (as a re- 
cc Jeaſe); and that therefore where the defendant had 
te pleaded payment before the day, the plaintiff ſhould 
„have replied, That the money was not paid at the day 
* mentioned in the plea, nor at any time before, on, or a/tcr 
cc ”_ day. For by ſuch iſſue alone can the payment be 
tried. 


& But under the ſtatute nothing but an abſolute payment 
« after the day is pleadable,” 


Therefore a tender and refuſal of ere and intereſt at Vnderbil! v. 


a ſubſequent day cannot be pleaded in bar, as not being . _ 


within the equity of the ſtatute; for ſuch conſtruction ©. B. 


Q would Buller N. P. is 
171. | 


1 Burr. 434 


Cowp. 109. 


Marland v. 
Benner. 
I Stra. 562. 


Oſwald v. Leigh 
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would be prejudicial, as it would impower the obligot 
at any time to compel the obligee to take his money with- 
out-notice, 


2. © If ns intereſt has been paid on a bond for twenty years, it 
ce ſhall be in law preſumed to be ſatisfied ; and in ſuch 
ce caſe the defendant may plead folvit ad diem, and rely on 
te the preſumption: and Lord Raymond has left it to the 


cc jury on ſixteen years, where there were circumftances to 
te fortify the preſumption,” 


„Wherever therefore the defendant relies on this pre- 
« ſumption of payment, the cnus proband: lies on the plain- 


© tiff, to prove payment of intereſt after the day, to rebut 
„ the preſumption.“ 


For where in debt on a bond of thirty years ſtand- 
ing the defendant pleaded eit a4 diem, and relied on the 
preſumption, the plaintiff proved payment of intereſt two 

ears after the thirty, but could prove none paid for the 
faſt twenty-eight years. Lord Kaymend held, that this 
plea was to be taken ſtrictly (that is here, “ paid thirt 
ears ago”) and that the plaintiff having falſified the de- 
ori plea, by proving the payment of intereſt two 
ears after, was entitled to judgment: but that the de- 
fendant ſhould have pleaded, Payment after the day, under 


the ſtatute; in which caſe the preſumption would have 
been in his favour, 


It is for this reaſon now uſual in caſes of this nature, to 
plead /olvit ad diem, and /olvit poſt diem, which takes in the 
whole time to twenty years, 


This plea when founded on the preſumption is by the 
court taken firiftly, and though they allow the pre- 
„ fumption of twenty years to be of zt/elf ſufficient, yet if 
the time falls any thing ſhort of that, they will require 
© other circumſtances to fortify the preſumption of pay- 
e ment; as ex. gr. if an account had been ſettled between 
« the parties, and no notice taken of the demand, that 


« ſhall be deemed a circumſtance to ſhew that nothing 
« was then due,” 


And in this caſe, where the bond was of nineteen years 


1 Ter Rep.270 and a half ſtanding, but no circumſtances to induce a pre- 


ſumption in its favour, it was held to be no bar. 


<« Theſe circumſtances (as to the time of payment of 
** intereſt, being within twenty years) being matter of 


fact, are proper evidence to be left to the jury to de- 
« cide.” 


For 
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For where to debt on a bond, the defendant pleaded Searle . Lord 


Barrington. 
2 Stra. 826. 
2 Id Raym. 
1370. S. C. 


Filvit ad diem, and relied on the preſumption of non-pay- 
ment of intereſt for twenty years, the plaintiff offered in 
evidence an indortement on the back of the bond, being a 
receipt for intereſt on it ten years beſore the A row ac- 
crued: this evidence was refuſed by the Chief Juſtice, on 
the ground that it was the act of the obligee himſelf, and 
ſo ſhould not be admiſſible evidence ; but the court grant- 
ed a new trial, for it was proper evidence to be left to the 
jury, whether the indorſement of the receipt of the money 
had not been made with the privity of the obligor, par- 
ticularly as a receipt given in that manner is uſual, as 
more ſafe than on a looſe piece of paper. On a new trial 
the evidence was admitted, and the plainiff recovered, 


But where fimilar evidence of the indorſement of the 
receipt of part of the bond was tendered, but appeared to 
have been made after the twenty years elapſed, it was rejected 
as inadmiſhble evidence: and the Chief Juſtice took the 
diſtinction, that in the preceding cate the indorſement was 
admitted, becauſe it appeared to have been made at a 
time when it could not have been thought neceflary to 
encounter the preſumption; but this was made after the 
preſumption had incurred, 


« And it has been held ſufficient to obviate the pre- 
« {umption to ſhew a claim or demand of the money.” 


As where the plaintiff ſhewed two writs of teſtatum capias 
ſued out by him before the twenty years run but not 
ſerved, becauſe defendant could not be found, Lord 
Man fi d in this cate ſaid, there was no ground for the 
pretumption. 


Under this iſſue of /o/vie ad diem, what ſhall be 
6 * he a payment where the defendant is indebted to 
« the plaintiff n different demands, often comes in queſ- 
« tion, Upon which theſe points have been ſettled : 


© 1, That he who pays the money has a right to dire to 
6 what purpoſe it ſhall be applied.“ 


For where the defendant was indebted to the plaintiff Anon . 
Cro. EI. 68. 


in money on a bond, and alſo for wares fold, and at the day 
of payment he tendered the money on the bond. 
plaintiff took the money, and ſaid he would ait to the 
payment of what was due for the wares; but the defendant 
ſaid he paid it on account of the bond : the plaintiff afterwards 
brought debt on the bond, and it was adjudged againtt 
him; for the payment is to be according to the manner 
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2 Nia. 827. [ 


Movle v. Lord 


Ro5eils, quot. 


1 Term Rep. 
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2 P. Wms 308. 


Hevward v. 
Lomax. 
1 Vern. 24. 


Perris v. Ro- 
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3 Stra. 1194. 
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the defendant would pay it, not as the plaintiff would re- 
ceive it. | 


Therefore where the point turned on payment of carn- 
eſt, on which the plaintiff relied, and the defendant had 
pleaded, that he did not accept or recerve it as earne/il, the 

lea was over- ruled; for it was not material how the de- 
Fendant received it, but how the plaintiff paid it, for quic- 
quid folvitur, ſaltitur ad modum ſolventis. 


2, * But there ſeems to be ſome diverſity in the deci- 
« ons at law and in equity, where the debtor makes a 
payment generally, without appointing how the money is 
to be applied.“ 


In equity it has been held, that if a man owes another 
money on a ſecurity hearing intereſt, and on another 
bearing none (as by mortgage and ſimple contract) and 
he makes a general payment, without mentioning whether 
it is to be applied to one demand or the other; that it ſhall 
be taken to be paid in diicharge of the mortgage, for it is 
natural to ſuppole, that a man would ele rather to pay 
off money bearing intereſt than that which carried none, 


So where the plaintiff was bound as a ſurety for J. S. 
in a bond to the defendant, and J. S. was alſo indebted to 
him on fimple contract; and they came to a ſettlement, 
in which it appeared that J. S. was indebted on the 
balance of account in 851. in ſatisfaction of which J. S. 
made to the defendant a bill of tale of his effects: it was 
decreed, that the effects ſhould go to pay both demands in 
equal proportions, and not to be applied to one demand 
more than to the other, 


6 The deciftions at law have varied from theſe; for 
&« there it has been held, that if the payer of the mone 
does not appoint to what demand it is to be 7 
<« that the receiver may do it.“ 


As where one Owen was indebted to the plaintiff for 
coals; he died and made his wife executrix, who alſo be- 
came indebted to the plaintiff on her own account, and 
then married the defendant, who continued to deal with 
the plaintiff, and made ſeveral payments on account, 
Theſe ſums, if applied to the debt contracted by the wife 
while ſole, and that due as executrix, would diſcharge 
both, and the defendant having given no directions how 
the payments were to be applied, the plaintiff inſiſted on 
applying them to . thole debts, and brought his action 
for the coals furniſhed to the defendant in his own time: 
The Chict Juſtice was of opinion, that as the defendant 

had 


DEBT. 


had not direQed the application of the payments, that the 
right devolved to the plaintiff, who might apply them to 
the wife's debt while ole; but as to the demands againft 
her as executrix, as theſe depended * aſſets and the 
manner of adminiſtering, the plaintiff could not apply 
them to that demand. 1 


ce Tt is however to be obſerved on this caſe, that though 
e the general doctrine is there laid down, That where the 
ce payer does not appoint, that the receiver may; yet this 
„ caſe may well ſtand with the former, for the demands 
& jn this caſe were of the ſame nature, both ſimpls con- 
cc tract debts; ſo that it made no difference to the defend- 
« ant in what manner the money was applied, which it 
& would do where one demand bore intereſt, and the other 


c did not.“ 


So in this caſe, where the defendant owed money on 


two bonds, and paid money on account, but gave no di- 4 


rection to which he would have it applied; the caſe was 
reſerved, and it was determined, That the plaintiff had the 
election to which to apply it. 


« And here it is again obſervable, that the ſecurities 
« were of the ſame nature, nor was it of coniequence (as 
& far as appears) to which bond the payment was ap- 
„ plied,” 

plied, 


3 « But if there is any relation between the fund 
«& from which the payment is to ariſe and the fecu- 
6 rity, the fund ſhall direct the appropriation of the pay— 
© ment,” 


As where the defendant was an incumbrancer on an 
eſtate by judgment, and had alio a debt by bond, and re- 
ceived 2001. of the purchaſe of the eſtate in part, but gave 
no notice to the purchaſer that it was to be applicd to the 
payment of the bond debt: it was decreed to be applied 
towards ſatisfaction of the judgment, the 200). being part 
of the purchaſe-money ot the eſtate affected by the judg- 
ment, 


5. Of the Plea of Accord and Satisfaction. 


1. This plea muſt have two qualities: iſt, It muſt be 
ſuch as the party agrees to accept, and be fo pleaded : 
2dly, It muſt appear to the court to be a reaſonable ſatii- 
faction; or at leaſt the contrary muſt not appear, 
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« As to the firſt, the defendant ſhould plead that he 
ce paid ſuch a ſum of money, Oc. in full jatisfattton of the 
demand, and that the plaintiff accepted it as ſuch.“ 


For it 1s not ſufficient to ſay only that the 3 ac- 
cepted it as ſatis faction, unleis paid by the defendant as 
ſuch, Nor is it ſufficient that the defendant ſo paid it, un- 
le(s the plaintiff accepted it as ſatisfaction. 


„So in the ſecond caſe, it ſhould appear that the ſatiſ- 
faction was a good and valuable one, and it ſhould there» 
6 fore be ſet out what it was,” 


For where to debt on a bond the defendant pleaded an 
accord and ſatisfadtion, wiz. a releaſe by him of an equity of 


redemption of certain premiſſes mortgaged by him to the 
plaintiff, in lieu of all bonds, c. On demurrer the plea 
was held to be bad; for an equity of redemption 1s of no 


value in the eye of the law, according to Littleton, ſection 
332. 


& And for this reaſon the ſatisfaction muſt appear to be 
cc compleat and executed,” 


For where to debt on a bond, the defendant pleaded 
pay ment of part before the day the bond became due, and 
a promiſe to pay the reſi at a day to come, to which the obligee 
had agreed : it was held to be no bar, for it was exe 
cutory. 


And therefore one bond cannot be pleaded in bar of 


another, for that is of no greater value, unleſs the ſecurity 


or circumſtances are bettered; as by ſhortening the time 
of payment. 


And the bettering the ſecurity alone is not ſufficient; for 
a bond with ſuretes is better than a ſingle bond, and yet the 
former cannot be pleaded in bar to the latter. 


2. For the ſame reaſon payment of a leſſer ſum at the day 
can never be pleaded in fatisfaftion of a greater, becauſe 
by no poſſibility it can be a ſatisfaction: but the 1ift of a 
thing of leſs value but d ferent in quality, as of an horſe or 
of a robe, Sc. may well be pleaded in fatisfaion : for 
theſe may be as beneficial to the party and valuable as the 
money, 


So payment of a Ir ſim before the day may be well 
pleaded in ſatisſaction: or if the money is to be paid at York, 
and the party takes a er ſum at Langen, that may be well 
pleaded in bar; for payment of a lefler ſum before the da 
or at a different place, may be of more value to the obligee 
than 
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than the whole when due, or at the place where it was to 
be paid. 


3. As to the form of the plea, the defendant ſhould plead 


Prefton ve 


the accord and ſatis faction of the money due by the bond, and Chriftmas. 


not of the bond itſelf : for a bond being a deed, ſhall only 
be diſcharged by a deed : but the payment of the money 
may be diicharged by matter in paid. And if a man ac- 
knowledges himſelf ſatisfied by deed, it is a good bar with- 
out any thing received, 


44a. 


6, Of the Plea of Foreign Attachment. 


« That the debt has been attached in the deſendant's 
& hands by foreign attachment, is another good plea to debt 


% on a bond,” 
Upon which theſe deciſions have taken place: 


1. „That after the plaintiff has commenced his action 
4e in the courts above, and the defendant appeared, the 
* debt cannot be attached in the defendant's hand at the 


« ſuit of any other perſon.” 


For where the defendant pleaded a foreign attachment 
of the debt in his hands, after appearance in the court above, 
it was ruled to be a bad plea. 


« But a creditor may attach the debt due to his debtor 
& while the creditor's ſuit is depending againft him in the 
&« courts above; and ſhewing ſuch matter will be a good 
« plea in bar,” | 


For where to debt on a bond the defendant pleaded, 
That the debt due by him to the plaintiff had been attach- 
ed in his hands in London by one Fagques : the plaintiff re- 


2 Will. 86. 


2 Red. 

Blake“ ciſe. 
Co. 43. 
Cro. Jac. 254 
5 Co. 117. Us 


Babington v. 
Babington. 
Cro. El:z. 157. 


Leuknor v. 
Huntley. 
Oro. Elia. 593. 


plied, That before the attachment, Janes had brought an 
action in Common Pleas againſt him for the ſame debt, 
and made the attachment pending the ſuit. On demurrer, 
it was reſolved that the creditor of the plaintiff might well 
make ſuch attachmaat, for that the plaintiff in an action 
might alſo levy a plaint whereon to ground an attach— 
ment while the ſuit above was pending, and that it there- 


fore was a good plea in bar, 


2. A debt cannot be attached by foreign attachment pan v.$-Uy. 


before it is due, though the judgment on the attachment 1s 


Cro. Elz. 1348 


not till after it become due: and therefore if the defend— 
ant was to plead the attachment, the plaintiff might reply 


Q 4 this 


„ 


DEBT. 
this matter, that it was made before the money became 
due, and have judgment, | 


Sir John Per- 3. A debt wpon record by recovery, cannot be attached 


yot's caſe. by the cuſtom of London, 

Cro. Eliz, 63. | 
Grant v. Hand- Therefore where a cauſe had been referred to an arbi- 
ing. trator, by an order of NV Prius, who awarded a ſum to be 
Hill. 7 Geo. 3. paid by the defendant to the plaintiff on a certain day! 
2 Rep, At that day ſome of the creditors of the plaintiff attached 
313. the debt in the defendant's hand, and he paid the money to 


the creditors : it was reſolved, that the rule of Ni Prius 
having been made a rule of court, that this muſt be con- 
fidered as a ſum of money ordered to be paid by the court, 
and fo could not be attached; and that the defendant 
ſhould not be allowed the payment of it as againſt the 
plaintiff, : 


Coppell v. Smith” So where a judge's order had been made to tax the plain=- 

4 Term Rep.312. tiff s attorney's bill, the plaintiff undertaking to pay what 
was due, and the maſter's 2//zcatur amounted to 3ol.; 
before the attorney had demanded the money, a creditar 
of his attached it in the plair.rift's hands; it was held to be 
erroneous, and that money ſo awarded under a rule af 
court could not be 3 


4. If the defendant pleads a foreign attachment, it 
- ., „ ſhould appear that the plaintiff in this action had notice 
of the proceedings in London to effect the foreign at- 
*© tachment; for as his property in the hands of his debt- 
or is to be bound, he ſhould be made a party, and have 
© notice.“ ' 


Fiſher v. Lane; For in this caſe where to an action for goods ſold the 

3 Will, 297 defendant pleaded the general iſſue, and gave in evidence 
a payment under 1 on a foreign attachment at 
the ſuit of one Janſon, to whom the plaintiff was indebt- 
ed; but it appeared that no notice had been given to the 
plaintiff: for that fault he had judgment. This caſe was 
that of an adminiſtrator, but the principle ſeems to bo 
general. | | 


7. Of the Pleas to Bonds of Indemnity. 


. 5 Mal- To debt on a bond to ſave harmleſs, the defendant 

in, & alt, only can plead, either that be has ſaved the plaintiff harmleſs 
AA if he bas ecei ved any injury, it was through bis own te 
fault. | 


And 
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And where the defendant pleads that he has ſaved the 
plaintiff harmleſs, he ſhould ſhew how he had done ſo, But 
as the ſaving harmleſs is the ſubſtance, and how matter of 
form, the plaintiff ſhould take advantage of the defect in 
the plea by ſpecial demurrer, 


And note, That bonds are within ſtat, 4 & 5 Ann. c. 16. 
which allows the defendant to plead double; and theſe 
pleas following have been allowed. Where the condition 
of the bond was to marry on requeſt, non ef? fadlum, and 
never requeſted, were allowed to be pleaded together, 


So non eft faddum, and a diſcharge under a commiſſion of bank- 
rupt, were allowed to be pleaded together. 


But non ef! faftum and ſolvit ad diem cannot be pleaded to- 
gether, for they are incompatible, 


2d, OF THE PLEAS IN DEBT FOR RENT. 


Theſe are, 1ſt, Nt! habuit in tenementis, 2d, Non dimifit, 
d, Ni debet. 4th, Riensen arrere. 5th, Entry and eviction. 
th, The /tatute of limitations. 7th, Infancy. 


11t. Of the Plea of Nil habuit in Tenementis. 


In debt for rent reſerved by deed indented, the defendant 
never can plead that the plaintiff nz! habuit in tenementis; for 
he is eſtopped by his deed, which admits the demiſe, But 
had the demiſe Ke. by the leſſor by ded-poll, leſſee might 
ſo plead, for the deed is no eſtoppel as to him, 


2d. Of the Plea of Non dimiſit. 


So neither can he plead non dimifit where the rent is re- 


ſerved by indenture, for there too is an eſtoppel; though 


for rent reſerved by parol, he might ſo plead, 


3d. Of the Plea of Nil debet. 


1. © In all caſes where the debt is founded on the deed, 
the plea cannot contradict it: but where the deed is the in- 
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ducement and matter of fact the foundation of the debt, 
there is ſome diverſity.” Therefore the defendant to debt 
for rent reſerved by indenture may plead nil debet, which in 
the caſe of a bond he could not do: fot an indenture of leaſe 
does not acknowledge an abſolute debt as a bond does, as 
the debt ariſes from the enjoyment of the thing demi ſed, and io 
1s but inducement, 


So the defendant may plead nn eff falum ; for denying 
the exiſtence of the deed there can be no eſtoppel. 


2, But tho the defendant may plead il debet, yet he can- 
not give in evidence under it that the plaintiff had nothing in 
the tenements ; becauſe had he pleaded it ſpecially, the plain- 
tiff could have replied the indenture, and eftopped him; 
or the plaintiff might demur ; for the declaration being on 
the indenture, the eſtoppel appears on the record. 


3. If the leſſor accepts rent due at the laſt day of pay- 
ment, and gives a diſcharge thereof and acquittance, this. 
ſhall diſcharge all precedmg arrears : So that ſuch would 
be good evidence on nil debet; for it is not preſumable that a 
man would give a receipt for the laſt gale of rent, when the 
former were unpaid, 


So if the defendant pleads lewicd By diſireſs, and fo mt. 
debet, he may give in evidence a releaſe or payment; and 
even though there never was any diſtreſs made, yet is the 
evidence of payment or the releaſe good; for the iſſue is on 
the debt: and the defendant proving it diſcharged by any 
means, ſupports his iſſue. 


4. So if the leſſor had covenanted by deed to repair; to 
debt for rent by the leſſor, the leſſee may plead & That he 
expended the rent in neceſſary repairs, and ſo owes no- 
thing; which it ſeems by law he may do (though it was 


_ doubted by Lord Helt, 1 L. Raym. 420. id:a quere); but the 


defendant muſt plead this ſpecial matter and cannot give 
it in evidence on the general iſſue, for he might have co- 
venant on it againſt the leſſor: But under the general iſ- 
ſue the defendant may give in evidence that he paid the rent 
to perſons who had rent<charges cut of the land, by the command 
of the leſſor; for payment by the plaintiff's appointment, 
is payment to himſelf, 


But where there is an expreſs covenant in the ſame in- 
denture that the leſſee may deduct for charges and repairs, 
there clearly the defendant may plcad it in bar to debt for 
rent. a 


* 


5th, Of 
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4th, Of the Plea of Riens en Arrere, 


„ Rjens en Arrere is a good plea in debt for rent, though Theobald v. 
te jt would be bad in covenant for rent” (Hare v. Saville, 8 1 
1 Brownl. 9); for in covenant ſuch plea conſeſſes the 5 
covenant broken, and goes only in mitigation of damages, 


Under this iſſue the payment comes in queſtion, and Buller N. P. 
proof by the defendant that he had given a bond f'r the 1 + 
rent to the landlord, which he had accepted, will not 31 597 
amount to a payment; for the accepting a ſecurity of 
an equal degree is no extinguiſhment of a debt (ante, 230) 
and therefore cannot be ſo here, where the rent is due on a 
leaſe, which is an higher ſecurity than by bond. Vid. pot, 

Godfrey v. Newton. 


And a fortiori it is bad proof of riens en arrere, that the leſ- Harris v. Ships 
ſor accepted the leſſee's note of hand for the rent in arrear; vay "4 Mon- 
for ſuch can never be a diſcharge of the rent. Here the wenn 

. k ü . F per Abney. 
leſſor having taken ſuch note, atterward diſtrained, the leſ- Bull. N. P. 
ſee brought treſpaſs, and had judgment againſt him; for 182. 
there was no alteration in the debt till pay ment of the note, 


ſo that the diſtreſs was lawful. 


5. Of the Plea of Entry and Eviction, 


& Entry and Eviction of the whole or any part of the pre- 7 Hen. 6. 26, 
* miſſes demiſed, is a good plea in bar to an action of debt , 
& for the rent, 


But a mere entiy is not ſufficient to cauſe a ſuſpenſion of Hunt v. Copes 
the rent, for ſuch may be mercly a treſpats, and ſhall be Cowp. 242. 
ſo deemed : but it muſt be a tortious en' y and expulſion 10 
as to prevent an enjoy ment of the premitles, And there- 
fore in this caſe, where the leſſce pleaded in bar that the 
leſſor entered on the premiſſes and pulled down a ſummer- 
houſe, whereby the leſſee was deprived of the uſe thereof, 


without ſaying that he was expelled or put out of the uſe 7 
of the ſame, it was held to be bad, as not ſhewing any evic- f 
tion, ſo as to cauſe a ſuſpenſion of the rent. qg 


„For the expu//ion muſt be ſpecially pleaded,” 


Therefore where the defendant pleaded only, that before Reynolds vs 
the rent was due that the plaintiff had entered on the pre- Buckle. 
miſſes, but did not ſay that he had expelled or kept him out of Hob. 326. 
Poſſeſſiun, the plea was adjudged to be inſufficient for that | 
rcaſon. i ; 


6, Of 


Freeman v. 
Hutt. 109. 
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6. Of the Plea of the Statute of Limitations, 


The ſtatute of limitations is another plea, and is given by 
ſtar. 2! Fac. 1, c. 16. which enacts, “ That all actions of 
& debt for rent arrear, or grounded on any lending or 
& contract without ſpecialty, muſt be brought within aw 


& years,” 


But this only extends to rent due on a parel demiſe; for 
arrears due on an indenture of leaſe are not within the 
ſtatute, 


Neither is the ſtatute pleadable to any thing but debt on 
ſimple contracts: for bonds are only barred by the twenty 
years and preſumption (ante, 226). 


* And to matters of record it is not pleadable.” 


- 


For in debt againſt a ſheriff, it was held that for money 
levied under an execution he could not plead the ſtatute; 
for though it is not a record till the writ is returned, yet it 
is founded on a record, and hath a near relation to it. 


7. Of the Plea of Infancy. 


& Infancy is another good plea in debt for rent; but a 
& ſeaſe mare to an infant is not void, but voidabie only at his 
election on his coming of age: and if he does not then 
« avoid it, but continues in pofſeſſion, he is chargeable for 
4 the rent,” 


Therefore where to debt for rent the defendant pleaded 
infancy at the time of the leaſe made; on demurrer the 
court held, that the leate was voidable only at the election 
of the infant, by waiving the land before the rent-da 
came; but he not having done ſo, and being of age before 
the rent-day came, it was deemed an election; and the 
plaintiff had judgment, 


3- OF THE PLEAS TO DEBT ON MATTERS OF 
RECORD, 


1. Where debt is brought on a judgment, 1 tie! record is 
the proper plca. And the iſſue is tried by producing the 
record 


. 2 1 | | 
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record itſelf, if it be a record of the ſame court; but if of yewfon v. 
another court, it muſt be certified into the court where the Brown. 


action is brought, by certiorari. 2 Burr. 1034 


2. So to debt againſt a ſheriff on an eſcape on final pro- Maddox v. 
ceſs, nul til record is a good plea; for in ſuch caſe the Young. 
laintiff declares on a judgment. In this caie the plain- Hob. 20% 
tiff demurred to this plea, ſuppoſing that it ſhould have 
been ail debet ; but it was held to be good. 


But where a fi. /a. has iſſued to the ſheriff who has le- Cole v. Acorn, 
vied the money but not returned the writ, and the plaintiff π K B. C 
brings debt for the ſum levied, the defendant may plead nil 
debet ; becauſe it is then a matter of fect whether the money 
has been levied or not: but it is a bad plea if the writ has 
been returned, for then he is bound by the return. 


3. In debt on a bail-bond the defendant cannot traverſ- Walkyns v 
the arreſt of the principal; for ſo all bail -· bonds that are civilly Parry 
taken (that is, ſo as not to expole the party by an arreſt) 1. 44+ 
would be avoided, 


c But the defendant may traverſe the iſſuing of the 
e writ on which the principal was ſtated to have been ar- 


&« reſted and held to bail.“ 


For where in debt on a bail-bond, the declaration ſtated Saxby v. Kir- 
that a bill of Midaleſex iſſued, upon which J. S. had been wee N 
arreſted, and that the defendant had entered into the bail- © al Wy 
bond; the defendant pleaded that ſuch a bill of Middle ſex 
did not iſſue, and on demurrer the plea was held to be 
a good one; for if no ſuch bill of Midd{/ex iſſued, the 


bail-bond was void, and the plaintiff had no cauſe of ac- 
tion. 


So to debt on ſcire facias againſt the bail, „That the oraway v. 
principal had paid the money,“ is a bad plea, except it be Parret & al. 
pleaded on record: for the condition 1s, “That the de- Gro. Eliz. 132. 
fendant (the bail) ſhould turrender the body or ſatisfy the 
debt ;” and this muſt be by the moſt ſufficient ſatisfaction, 
that 1s by record, 


In a ſcire facias againſt the bail, it was held, that where Dodd x, 
the principal lay in gaol for two terms, and ſo might have Dawſon. 
been diſcharged by a rule, yet that where afterwards a de- * Vent. 14 
claration was delivered and judgment had thereon, that it 
was good to charge the bail. 


2. Theſe are the moſt material pleas diſtinctly applying 
to the ſeveral heads of bonds, leaſes, and matters of record. 
There are alſo others which are equally applicable to 
each of theſe heads, which now remain to be confidered, 


Theſe 


Per Cur. 
Cowp. 57. 


Howlet v. 
Strickland. 
Cowp. 56. 


Nedriff v. Hogan. 
2 Burr. 1024. 
Freeman v. 
Nyett. 

1 Black. Rep. 


394 8. P. 
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Theſe are, iſt, A ſet-off: 2dly, A releaſe: 2dly; A dif- 


charge under an inſolvent ad or bankrupt certificate. 


iſt. Of he Plea of a Set- Off. 


This was firſt given by ſtat. 2 Ges. 2. c. 22. which en- 
acts, That where there are mutual debts between the 
«© plaintift and the defendant, or if either party ſue or are 
&« tued as executors or adminiſtrators, where there are mu- 
ce tual debts between the teſtator or the inteſtate, and the 
« other party, that one debt may de ſet off againſt the 
te other, and ſuch matter given in evidence on the general 
„ iſſue, or pleaded in bar: but if intended to be given in 
« evidence on the general iſſue, notice muſt be given of the 
particular ſum intended to be ſet off, and on what account 
„ it has become due.” It was afterwards further enacted, 
by ſtat. 8 Geo. 2. c. 4. That mutual debts might be ſet 
« off againſt each other, notwith/landing ſuch debts were of 
« different natures, unleſs in caſes where either of the debts 
e accrued by reaſon of a penalty contained in any bond or 
&« ſpecialty ; in which caſe the debt intended to be ſet off 
« muſt be pleaded in bar, and in which plea ſhall be 
& ſhewn how much is truly due on either fide; and in 
«« caſe the plaintiff ſhall recover, judgment ſhall be enter- 
* ed for no more than appears to be due after one debt ſet 
« againſt another, | 


Under theſe ſtatutes it has been decided, 


1. That the debts which can only he ſet off againſt each 
« other, are ſuch as are certain and liquidated, and ſuch as 
% afſump/it would he for to recover,” 


Therefore where to an action of covenant, the defendant 
pleaded a ſet- off of other damages done to him by the plain- 
tift and unliquidated, the plea on demurrer was held to be 
bad; for by Lord Mansfeld the act of parliament and the 
reaſon of the thing refer only to mutual debts, and damages 
are not debts, 


So where in afſſump/it for gol. lent, the defendant pleaded 
articles of agreement with mutual covenants, in a penalt 
of 2001, for non-performance, and ſhewed a breach whereby 
the penalty had incurred, and offered a ſet-off. On de- 
murrer the plea was over-ruled, and held not to be within 
the ſtatute; for the penalty is not the whole ſum, but 
ſounds in damages which are uncertain, 


« But 
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et But ſums in the nature of /iquidated damages for breach 
* of any agreement, and not in the nature of a penalty mere- 
ve, may be ſet off.“ 


As where the defendant contrattcd with the plaintiff Fletcher v. 
and another to do certain iron-work in a l1mited time, and Pyke. 

a bond was entered into accordingly, whereby the plaintiff * +40 
and the other perſon ſtipulated 1o to do the work within 

ſuch time, or to pay a certain weekly ſum of 10l. for eve 

week it ſhould remain unfiniſhed, It was adjudged that 

theſe ſeveral weekly ſums were in the nature of damages 

liquidated and agreed upon between the parties themſelves, 

and ſo that the defendant might ſet them off againſt any 

demand the plaintiff might have againſt him. 


2, “ The debt to be ſet off muſt be a good and ſub/ling Buller N. P. 
one when the action is brought” and therefore a debt barred * 
by the ſtatute of limitations cannot be ſet off; and if it be 
iven in evidence on notice of ſct-off, the plaintiff may re- 
ply the ſtatute of limitations; or the plaintiff may object 
to it at the trial, if attempted to be given in evidence, for 
the object of the ſtatute being to prevent circuity of action, 
ſuch debts only ſhall be allowed to be ſet off for which 
an action could be maintained, 


cc Tt muſt therefore be an abſolute debt due to the de- 
© fendant. 


For where in debt on a bond, the defendant pleaded a Hutchinson v. 
greater debt in bar, upon which the plaintiff prayed to have Stucges. 
the. condition of the bond enrolled ; which was to appear 7 5 — N p 
at Weſtminſter, and demurred ; it was held, That this bond 139. we 
was not within the ſtat, 8 Geo. 2. for that ſtatute relates 
to bonds for the payment of money, and not to bail-bonds : 
neither was it within the ſtatute 2 Geo, 2. becauſe the plain- 
tiff did not bring the action in his own right (he being an 
officer) but as truſtee for another. 


But if the bond had been given to the ſheriff and by him Lofting v. Ste- 
efſigned to the party, it had been otherwiſe ; for then the pe- Ni 
—_y would be conſidered as the debt, which the party Bulle: N 
might ſue for as aſſignee of the ſheriff, under ſtatute 4 and 180. 


5 Ann. C. 16. 


3. The debts which can be ſet off muſt be ſuch as are 
« due in the ſame right.” 


Therefore in an action of debt againſt a man on his own Paynton v. 


bond, he cannot ſet off a debt due to him in right of his wife. Paſch 5 3 


So where the defendants were inſurance-brokers, and 8 p. 


the bankrupt before his bankruptcy had underwritten for 175. 
| them 
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Wilſon AC. of 
Flercher v. 
Watſon and 
Creighton. 


Mic. 23 G. 3. 


Grove v. Dubois. 
1 Term Rep. 
412. 


Shipman V. 
Thomas. 

Paſc. 11 G. 2. 
. 

Buller N. 0 
180. 


Brown v. 
Holyoak. 8 6.2. 
Buller N. P. 179. 


Paſkerville Vs 
Brown. 
2 Burr. 1129. 


Thruſtout ex. 
demif(. of Barnes 
v. Crafrer. 

2 Black Rep, 
$16. 
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them ſeveral policies on goods, the property of others, 
which had been loſſes, and for which the bankrupt was 
liable: to an action brought againſt the defendants for mo- 
ney due to the bankrupt, they pleaded a ſet-off of theſe lofſes : 
bur 1t was held, T hat the ſoffes being on goods the property 
of others, that the debts were properly to them, not to the 
brokers; and therefore could not be ſet off to a demand 
againſt the broker himſelf, 


But where the broker had a commiſſion del credere, and ſo 
was at all events anſwerable to his correſpondents (the 
owners of the goods) it was held, That to an action brought 
againſt him by the aſſignees of the underwriter, that he 
might ſet off loſſes happening before the bankruptcy, as his 
own debt, or give them in evidence under the general 
iſſue. 


So where the plaintiff*s teſtator appointed the defendant 
his attorney to collect his rents, and after his death the de- 
fendant received reat which was in arrear in the teſ- 
tator's lifetime: the plaintiff, who was executrix, brought 
an action for the money in her own name; and the 
defendant gave notice to ſet off a debt due by the teflator to bim; 
but he was not allowed to give it in evidence on the trial, 
for the rent was due t the exccutrix, and never belonged to 
the teſtator; ſo that he never had any cauſe of action 
againſt the defendant, as the money was not received till 
after his death, and the money intended to be ſet off was 
a debt by the teſlator himſel/; and ſo the rights were dif- 
ferent, 


But where the teſtator has been indebted in his lifetime 
to the defendant, there the debt is clearly within the ſta- 
tute to be ſet off; and in ſuch caſe the executor may admit 
ſuch ſet- off without bringing an action. 


4. Money recovered by judgment may be ſet off.“ 


In this caſe there were croſs actions, Baſkerville againſt 
Brown for 10l. and Brown againſt Baſkerville for zol. on 
notes, and both were to be tried at the ſame ittings. 
Brown v. Baſter vile came on firſt, and Breton had a verdict 
for 3ol. and he had given notice of a ſet-off of the notes: 
It was held, that on the ſecond action Brown might give 
the former verdict in evidence, and bar Paſfterville's demand 
by ſo much of it as amounted to the whole of it, and enter 
a remittitur on the firſt record for ſo much, 


So where the leſſor of the plaintiff had a judgment for 
40l. debt and coſts, in a ſuit of the preceding term for the 
uſe and occupation of an houſe; and in the next term was 

nonſuited 
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nonſuited in ar ejeg ment againſt the ſame defendant, the 
coſts of which were taxed to 121. the court on motion 


ordered, that one demand ſhould be ſet off againſt che 
other, 


In the foregoing caſes the two judgments to be ſet off Parker v. 
were in the {ame court; but in this cate, where the defend- V 8 
ant had a judgment in the K'ng's Bench for 1021, againſt the * Wal. 306. 65 
plaintiff, and the plaintiff had a jadgment in the Common Pleas S. C. 
for 1061, this laſt court allowed on motion, one to be ſet 


off againſt the other, 


But in, caſes of this nature, the attorney having a lien for Mitchell v. 
his bill of coſts on the money recovered by the judgment, Oit%cid. 
the court will not permit one judgment to be {et againſt 8 * 
the other zo the full extent of it, without ſecuring to the attor- 
ney the amount of his bill. 


5. If debt is brought on a bond conditioned for the pay- c,1ins v. 
ment of an annuity, the defendant may have a ſet-off Collins. 
againſt the arrears of the annuity due at the time of the * Bart. 52% 
action brought; and the bond is not thereby diſcharged, 
but remains as a ſecurity for the growing arrears, 


6.“ If the defendant gives notice of ſet- off, it muſt be cer- 
« tain as to every matter whereby it accrues.” 


Therefore where the notice of ſet-off, was in theſe Fowler v. Jones, 

words, “ Take notice that you are indebted to me for the Sittings at! 

, 5 0 Welimimnſter. 
uſe and occupation of an houſe for a long time held and IA. 85. 2. 
enjoyed, and now lately elapſed :? The debt intended to Buller N. P. 
have been ſet off was rent reſerved on an indenture, which not 579: 
being mentioned in the notice; the court would not admit 
it in evidence; for if it had been ſhewn, the plaintiff might 
probably have proved an eviction, or ſome other matter to 
avoid the demand. "Theſe notices ſhould be almoſt as cer- 
tain as declarations, 


From hence it appears, that where the plea of ſet- off is Cook f. Dixon, 
of an equal ſum to that declared for, the ation is barred : Ball. 1 
but where it is of a leſſer ſum than that for which the action 
is brought, the defendant muſt pray to have it ſet off. 


And Note, That as ſtat. 2 Geo, 2. requires notice where Blakburn v. 
the defendant means to give a ſet- off in evidence, where in 1 
this caſe the defendant had pleaded the general iſſue, but N 
forgot to give notice, he was allowed to withdraw his plea 
and give the notice. 


7. The ſtatutes of ſet- off are extended to Bankrupts by Cowp. 135. 
ſtat. 5 Geo, 2. c. 30. / 2 „ which enaQs, „That where it 
4 jhall appear to the commiſſioners that there has been a 
R 0 „ mutual 
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ce mutual credit given by the bankrupt and any other per- 
“ fon, or mutual debts between the bankrupt and any 
e other perſon before the bankruptcy, the commiſſioners 
or affignees ſhall ftate the account between them, and 
* one debt may be ſet againſt another; and what ſhall 


« appear to be due on the balance, and no more, ſhall be 
« claimed or paid on either ſide,” | 


Ridovt v. Though under this act of parliament the commiſhoners 
AP have a power of making and allowing a ſet- off, yet it does 
WP. 133. 22 


not prev ent the right of pleading or giving notice of a ſet- 
off to an ation at law; for if the aſſignees bring an action 
for a deht due to the. bankrupt eſtate, the defendant may 
plead a ſet- off of a debt due to him by the bankrupt. 


% But the debts only which can be ſet off in this caſe, 

« are ſuch as were mutual debts from and to the bankrupt 

f ce at the time of the bankruptcy, and for which there were 
e at that time mutual remedies,” 


Mareb, afignee For where to an action by the aſſignees of a bankrupt, 
of Hay v. the defendant gave notice of ſet- off, and at the trial pro- 
CO ñduced a note given by the bankrupt prior to his bankruptcy 
n to one Scott, and indorſed by Scott to the defendant ; but it 
appearing in evidence that the indorſement had been made 

ſubſequent to an act of bankruptcy, it was held, that this could 

not be ſet oft; for there never was any debt due by the 

bankrupt to the defendant, and he could not be in a better 

fituation than the indorſer of the note, who could only have 


come in as a creditor under the commiſſion, 


In the caſe of Ryal v. Larkin, 1 Ni. 155, and Buller, 

N. P. 181, it is laid down as law, that the ſtatutes of ſet- 

off do not extend to the aſſignees of a bankrupt, and it is 

on the ground that, if the aſſignees brought an action for 

money due to the bankrupt, that as the defendant could not 

have an action againſt them, but muſt prove the debt un- 

der the commiſſion or proceed at law againſt the bankrupt 

himſelf, that therefore thedefendant ſhould not be allowed 

to ſet it off, This doctrine is over-ruled as a general one 

in Coup. 135. But the caſe itſelf ſeems to be recon- 

cileable to the principle now laid down, viz. That the 

| debts to be ſet off muſt be mutual at the time of the bank- 
= ruptcy. 2 


Vid. fame csſ. The caſe was that to an action for goods ſold by the a/ 

ul. N. F. 18 1. fpnees to the defendant, he pleaded a ſet- off of a debt due 

„by bond to him by the bankrupt before his bankruptcy, 
| which was diſallowed ; and the reaſons ſcem to be, firſt, That 
as the debt was for goods ſold by the aſſignees, that there was no 


debꝭ 
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debt due to the bankrupt, it was to the aſſignees, and fo there 
were no mutual debts at the time of the bankruptcy. And, 
Secondly, That if this was allowed, a creditor might buy up 
the bankrupt's effcAs from the afſignees under their tale; 
and if allowed to hold the price as a ſet-off to his own 
debt, he might get twenty ſhillings in the pound, which 
would be a traud on the bankrupt laws, 


3. In general, a ſet-off is only pleadable, or to be 
ce taken advantage of, where the action is for money, 
either expre/sly aſcertained, as debt, or in the form of certain 
& damages, as covenant for rent-arrear ,” | 

For where in replevin the avowant juſtified under a diſ- 
treſs for rent, the plaintiff infiſted at the trial that there 
was more due to him than the rent amounted to, which 
he endeavoured to take advantage of, Juſtice Deniſon 
refuſed the evidence, and on a motion for a new trial, the 
court held, that the ſtatute 2 Geo, 2. did not extend to the 
caſe of a diſtreſs which was not properly an action, but a 
remedy without ſuit; they likewiſe declared that it did not 
extend to detinue, and the like actions of wrong. 
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Abſolem V. 
Knight 
Paſch. 16 6. 
2 Go B. Eull. 
N. P. 181. 


But where the action was covenant for non-payment of Gower v Hart. 


rent, the defendant pleaded non eff factum, and gave notice 
of ſet-off; the judge was of opinion, that it could not be 
given in evidence on this iſſue, But on a motion for a new 
trial the court held, that the evidence ought to have been 
admitted; for the general iſſue mentioned in the ſtatute 
muſt be underſtood to be any general iſſue: and a new trial 
was ordered, 


2. Of the Plea of a Releaſe. 


1. If a man be bound by his deed to another to pay him a 
certain ſum at Michaclmas following, and before that time 
the obligee releaſes to the obligor all ations, he {hall be barred 
of the - 6 for ever, and yet he could not have an action at 
the time of the releaſe made. But if a man ts land to ano- 
ther for a year, yielding the rent at Michaelmas, and before 
Michaclmas the leſſor releaſes to the leſſee all actions, yet after 
the feaſt the le ſſor may have his action for the rent, for 
the releaſe does not diicharge it; and the reaſon is, that 
the firſt is a debt at the time, Br which the obligor has then 
a right of action, though it is /o/vendum in future: but the 
rent is no debt till the day on which it is payable, for it is 
payable out of the profits of the land, _d if the leſſee is 
evicted before the day, no rent is due; but the leſſor may 
nee the leſſee of the rent before the day, by a ſpecial 
xeleale. 


R 2 | So 


Bull. N. P. 181. 


Litt. ſea. SIzs 
513. 


Co. Lit. 292. b. 
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" 
Stephens & vx . So a releaſe of all demands will not operate to releaſe rent 
8 g beſere it becomes due, for then there is no demand: But it 
8 57 will releaſe rent then due. 


Bower v. 2. In the caſe of band), if there are two obligors, a releaſe 
8 to one is a releaſe to both, as well at law as in _ for 
s Ak 29% it releaſes the contract, and fo operatcs in favour of both, 

Aloff v. But if a man be bound to another in a bond, and the 


1 obligee makes a covenant, binding himſelf not to ſue the 


x Show. 46. obligor for 99 years, this ſhall not operate as a releaſe or 
8. C. defeaſance, but merely as a covenant x to ſue; and there» 
fore is not pleadable in bar to debt on a bond, * 


Hodges v. Smit. But a deed of defeaſance by which the plaintiff cove- 
Cro. Eliz, 613. nanted in conſideration of 100], to be paid ata future day, 


to diſcharge the defendant of the bond in queſtion, was 
held to be a good bar. 


2. Though a releaſe of all demands will diſcharge a 
& bond, a diſtinction is to be obſerved when it is of de- 
& mands againſt the perſon and againſt the eſtate,” 


* 


RIS For where to debt on a bond againſt an adminiſtrator, 

Ly er he pleaded, That the plaintiff had releaſed all right, title, 

Salk. 575. intereſt, and demand againſt the perſonal eſtate of the inteſ- 
tate. On demurrer this was held,to be no plea: For, 

Holt, there is a difference between a releaſe of all demands 

to the perſon of the adminiſtrator and to the eſtate, Here 

the releaſe is to the eſtate and void, for the bond is not 


any demand againſt the perſonal eſtate till judgment and 
execution ſued out, 


Dyer 28 A releaſe cannot be given in evidence without pleading ; 


12 Hen. 8. 1. for it being a diſcharge by deed, all legal ſolemnities muſt 
| be ſhewn to the court, 


Hoe's caſe. 3. In cafe of records, if a man is bail for another, and Be- 

5 Co.7:, v. fore judgment the plaintiff in the action releaſes to bail all 
actions, duties, and demands, it is no bar; for there was 
no.duty againſt him till judgment againſt the principal. 


3. Of the Plea of Diſcharge under an Act of Inſol- 
vency, or Certificate as a Bankrupt, 


The aQs of inſolvency are occaſional ones, but uſually 
enact, That any perſon whoſe debts do not amount to 
% 1ool, may, on giving notice fourteen days before to his 
ic creditors, and delivering up upon oath all his effects (his 

« bedding, apparel, and implements of his trade only ex- 


4 cepted) 
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« cepted) be diſcharged on petition to the court from 


* whence the procels iſſued, or to the ſeſſions.“ 


I. © This act is always conſtrued favourably for the pri- Morley vo 
ſoners;” and theretore where the priſoner had not given 4 py 
fourteen complete days notice, unleſs the days of the no- * . 
tice and bringing up were conſtrued to be incluſive, the 
court held that they might be ſo. 


2. The act diſcharges the inſolvent debtor of debts not 
« due at the time of the taking place of the ſtatute,” 


As where he was indorſer of a promiflory note, which Woman v. 
had three months to run at that time, he was held to be dit» Leske. 
charged; for it was debitum in preſer ti ſolvendum in juturo, . 43. 


So where the act commenced the 28th of January, 1778, pare v. 

and the bond in which the perſon was bound was dated Wheate, 
September 21, of the preceding year 1777, and was due in Sep- Wi» Comp. 23. 
tember 1778, it was held to be diſcharged under the ſtatuic, 

on the ſame ground, 


But where there is a bond with a penalty, and alſo a Cr! v, 
deed of covenant, and the defendant takes the benefit of the mo 
act of inſolvency, whereby the bond is diſcharged, he is 1 97 
{till liable on any future breach of his covenant, unleſs 
ſpecially ſaved by the ſtatute. 


5. If the defendant pleads a diſcharge under the act, Haughton v. 
« he ſhould bring himſelf clearly within it.“ For when Shellcrofs. 

he pleaded that he was impriſon:d on the day mentioned in 3 K. 190. 

the act, but did not ſay for what, it was held to be ill; for 

he might have been ſo impriſoned for à fine to the king for 

contempt, which would not be diſcharged by the aQ, 

4. In an action by the aſſignees of an inſolvent debtor, the — WP 
certificate made at the ſeſſions is prima facze evidence of a Mich. 1772, 
due diſcharge, and of all the proceedings under the inſol- = Weg 
vent act; and if there has been any fraud or irregularity 2 . 
in the proceeding, it lies on the de fendant to ſhew it: @s Trin. 2 Geo. 


want o notice, cal un, & c. 2 8 . 
; Pull. NP 153, 


And where in debt upon bond the defendant pleaded savage Field. 
the inſolvent debtor's ad, the plaintiff replied, I hat there Mic. 9G. 2. 
was no nt ice given to him purſuan! to the de; and iſſue being GT 
Joined thereon, the ſummoner being dead, the duplicate of | 
the proceedings before the juſtices was held to be evidence, 
becauſe the notice was not a matter on which to found 
their juriſdiction : if it had been fo, that evidence would 
not have been ſufficient; but in this caſe they are judges 
of the ſufficiency of proof of notice, it being part of their 
Juriſdiction, and conſequently their duplicate of its bei 


R 3 a Z 


Birch v. Shar- 


land. 


7 Term Rep. 
715 b 


Gilbert v. Bath. 
1 Stra. 503. 


Co. Litt. 283. A. 


Ho'lingſworth 
Vs Alc ue. 


Cru. Eliz. 55. 


Matthewſon's 
caſe. 
5 Co. 22. b. 


a good notice, will be good evidence, the ſummoner bo- 
ing dead, | 


5. How far the certificate of a bankrupt diſcharges 
debts. Vid. Ch, ¶ mp/it, pag. 157, ante. 


In this caſe, the defendant being in execution at 
the ſuit of the plaintiff in September 1785, a commiſſion of 
— iflued againſt him; ſoon after, in order to re- 
gain his liberty, he gave the plaintiff a bond and warrant 
of attorney to confeſs a judgment for the old debt: the 
defendant having obta ned his certificate, it was contend- 
ed for hin, that the bond having been given for the old 
debt, it was diſcharged by the certificate; = the court held 
That this bond was given for a new conſideration (the ob- 
taining the defendant's liberty) and ſo was not diſcharged 
by the certificate, 


1. Having now conſidered the ſeveral pleas in this ac- 
tion with reference to the contract, the Pleas with Reference 
to the Perſon now remain. | 


I ſhall premiſe a few caſes on the nature of joint an ſeveral 
bonds or ſecurities. | 


1. If two are bound jeintly in a bond, and one only is 
ſued, the other muſt take advantage of it by pleading in 
abatement ; for if he demands oyer and demurs, the plain- 
tiff ſhall! have judgment; for the court will preſume that 
the other never ſealed it. 


And in ſuch caſe where one only is ſued, he cannot 


plead non eft factum; for it is his deed, though not his ſole 
deed, 


And therefore where the defendant does fo plead this 
matter in abatement, “ that anocher was bound with him, 
he muſt plead further, That the other did ſeal and de- 
liver it as his deed,” or the plea will be bad; for by ſuch 
means only is the deed good, and without ſuch aver- 
ment the court will preſume that the other never did 
ſcal it. 


If ſeveral are bound together in a bond or deed (as ex. 
gr, incrchants in a charter- party) but they omm—_ 
if the teal of one of the merchants is broken off, it ſhall 
not avoid the deed as to the others, for the ſeveral cove- 
nants are as ſeveral deeds; but had they been bound jointly 
it had been otherw'ie: but where they do covenant 
ſeverallv, if a ra/ure is made, it ſhall avoid the deed as to 
ali; for chat affects be deed it/elf, without any difference as 
to the pal ties. 


2, If 
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2. If a bond be made to ſeveral, they muſt all join in 
an action, for their intereſt is joint, and they cannot have 
ſeveral actions: the bond in this caſe was to the plaintiff 
and another, & omnibus & cuiſibet em um, that is joint and 
ſeveral ; when on demurrer it was held, That the intereſt 
was joint, and that the words & cuilibet eorum ſhould not 
cnable each to bring a ſeparate action, 


But if the bond is ſo, and one only brings the action, 
the defendant muſt take advantage of it by pleading 2 
abatement ; for if he pleads it in bar it is bad, and the plain- 
tiff ſhall have judgment, 


2. OF PLEAS WITH REFERENCE TO THE 
PERSON, 


1. OF THE PLEAS IN THIS ACTION BY THE HEIR, 


c As the heir is chargeable only where he has aſſets by 
te deſcent; if he has none, the proper plea is riens per de/- 


cc cent; and this ſhall refer to the time of the anceſtor's 
« death ; 


« For it is enacted by ſtature 3 & 4 V. & M. c. 14. 
„That if the heir alien before action brought, yet he 
ce ſhall be liable to the value of the land, and if he pleads 
jens per deſcent, the plaintiff may reply, That he had lands 
& from his anceſtor before the original brought or bill 
« filed; and if upon iſſue joined thereon, it be found for 
« the plaintiff, the jury ſhall enquire of the value of the 
land deſcended, and thereupon judgment be given, and 
« execution awarded as aforeſaid (i. e. to the value); but 
« if judgment be given by confeſſion of the action, with- 
& out confeſſing aſſets deicended, or upon demurrer, or 
cc xthil dicit, it ſhall be for debt and damages, without 


„any writ to inquire of the value of the land deſcended.” 


1. The replication under this ſtatute ſhould be merely 
& on the deſcent of the lands, not of their ſufficiency to 
© anſwer the debt; for of that the jury are to caquire 
“under the former iſſue.“ 


For where the defendant pleaded riens per deſcent, al J*Feries v. Par- 


temps del original, and the plaintiff replied, that the defendant 
bad ſufficient lands before the time of the original purchaſ- 
ed; and on iſſue thereon, the plaintiff had a verdid, but 
there was no inquiry of the value of the land; the court 
awarded a repleader, for the iſſue ſhould not have been 
Joined on the ſufficiency of the land deſcended. 


2. The heir cannot have two defences, the one by 
& common law, the other by ſtatute,” 


R 4 For 


* 


247 


Spencer v. 
Dur ant. 


1 Show. 8. 


Iſam & Paget v. 
Hitchcock. 
Cro. Elz. 20a. 


row. 

Paſch. 12 Anne 
Buller N. . 
176. 


1 3 2 * A — | 42 "* 


Winder v. 
x Barnes. 

V4 Paſc. 18 Geo. 2. 
* Buller N. P. 
176. 


Sherwood V. 
Adderley. 
: 1 Lord Raym, 
= 934 


Buckley v. 
Nightingale. 
1 Stra, 605. 


Allan V. Heber. 
2 Stra. 1270. 

2 Black. Rep. 
22 ·˙ 8. C. 


1 Gooch's caſe, 
5 Co. 60. 2. 


_ 


Plumer v. Mer: 
chant. 


3 Burr. 1380. 


DEBT . 


For if to riens per deſcent al temps del writ, the plaintiff re- 
plies, That before the time lands deſcended, the heir cans 
not rejoin that he ſold them, and paid bond-debts to the 
amount: he ought to diſcloſe the whole in his bar at 
ONCC, ; 


But in debt on a bond againſt the heir, on the iſſue of 
riens per deſcent, he may give in evidence an extent againſt 
him on a bond owing by his father to the King : but it will 
be neceſſary to produce the bond, or a ſworn copy of it. 


3. Where the heir has lands by deſcent, if he pays the 
debt of bis anceſtor to the amount of the value of the lands, he 
ſhall hold them diſcharged i and this ſpecial matter being 
pleaded ſhall be a good diſcharge, for he is not chargeable 
farther than the value of the lands deicended, 


4. By ſtat. 3 & 4 V. & M. c. 14. © It the anceſtor de- 
& viſes away his lands to a ſtranger, and dies indebted b 
& bone or other ſpecialty, the lands ſhall be liable in the 
& hands of the deviſee; and the action ſhall be brought 
« againſt him and the heir jointly.” 


And Note, That if the anceſtor deviſes his eſtate to his 
heir, and the tenure and quality is the ſame, and the limi- 


tations unyaried, though charged with his debts, the heir 
ſhall be in by deſcent, 


So if the anceſtor makes a voluntary ſettlement, under 
which the heir claims, but which is void againſt creditors 
by fiat. 13 Eliz. c. 3; in ſueh caſe the heir ſhall be in by 
deſcent, | 


2. OF THE PLEAS BY EXECUTORS OR ADMINI= 
11421 


Theſe are, iſt, Retainer: 2dly, Plene Adminiſtravit z 
3dly, Ne unques Executor. | 


And firſt, Of the Plea of Retainer. 


1.“ By law an executor or adminiſtrator is entitled to 
6 retain for his own demand againſt all others of equal 
degree.” 


And this whether the debt is due to him in his own 
$ right, or as 27 tee for another,” 


For where the defendant was co-truſtee in his inteſtate's 
mar: 1age-ſettiemint, under which the inteſtate covenanted 


with the defendant and another truſtee, that he would by 
bis 
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His laſt will and teſtament, leave, or that his executors or 
adminiſtrators ſhould, within fx months after his deceaſe, 
well and truly pay to the defendant and the other truſtee 
oel. or to their executors, &c, the intereſt to be applied 
to the maintenance of his wife; for which he bound him- 
ſelf, his heirs, executors, and adminiſtrators, in a penalty 
to the defendant and the other truſtee, He died inteſtate, 
the defendant adminiſtered to him, and being ſued by the 

laintiff in debt on a bond for 200). it was adjudged, that 
as the plaintiff's demand and his own were both in the 
ſame degree, and as he might as ſuch have paid to the 
other truſtee to the amount of the bond, that therefore he 
might retain as adminiſtrator, although no demand had 
been made againſt him either by the wife or her other 
truſtee, 


And it was, Secondly, further held as ſettled, That the 
defendant might either plead a retainer, or give it in evi- 
dence on pl/ene admin;/travit pleaded, 


So where the defendant's huſband covenanted with her 
father as tru/tee for her, on her marriage, to leave her his 
rſonal eſtate and 2001. per ann, the marriage was had, 
and the teſtator (the hutband) died without iſſue, having 
made his will, whereby he ſuhjedted his real and perſonal 
aſſets to the payment of his debts, and gave the remainder 
to his wife, whom he made executrix ; but his real and 
perional aſſets together were not equal to the value of the 
200]. per ann, annuity from the time of the teſtator's death. 
She adminiſtered to her hufband: it was relolved, that 
ſhe had a right to retain ſo much of the huſband's effects 
as would aniwer the covenant, And 2dly, That the might 
ive this retainer in evidence on the general iſſue. And 
Chief Juſtice De Grey there quoted a cate as decided, that 
where a widow executrix had paid off a mortgage on her 
jointure, which the hutband had covenanted to be free 
from incumbrances, that ſhe might retain to the amount 
of the tum paid off, out of his other etfcas, 


2, But this privilege of retainer is only allowed to a 
te rightful executor or adminiftrator,” 


For an executor de ſon tort cannot retain: for ſo would he 
have adyantage of his own wrong. 


Therefore if the defendant pleads a retainer, he ought to 
ſhew that te/tator had made him executor ; and it is not enough 
to ſay, that teſtator made his will, and that he, /u/cepto 

ſuper fe onere teſlamenti, paid divers debts, and retained for 
a debt of his own, If he pleads fo, the plaintiff may either 
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demur ſpecially for that cauſe, or reply that he was exe- 
cutor de /on tort, 


Though whea the plaintiff ſo replies, that he was exe- 
cutor de /n tort, the defendant may plead pris darrein con- 
tinuance, that be bad ft ice obtained 'etters of adminiſtration; for 


ſuch adminiſtration wiil legitimate all intermediate acts, 
and juſtify a retainer, 


But where adminiſtration has been granted to a creditor, 
and afterwards repealed at the ſuit of the next of kin, the 
creditor my retain againſt the rightful adminiſtrator 
tor where adminiſtration is granted to a wrong pe» ſon, it is 
only voidable; but if granted in a wrong dioceſe, it is void. 


3. If a perſon obtains goods of a perſon deceaſed, 
& and thereby becomes executor de ſon tort, he muſt deliver 
© over the goods to the rightful adminiſtrator before action 
ght, or he ſhall be chargeable,” 


Therefore where in caſe on promiſes by the teſtator, 
the defendant pleaded that he was never executor but of 
his own wrong, and that he had delivered over all the 
goods of the teſtator which came to his hands, to the 
pizintiff the executor, but did not tay Gere aclion brought; 
on de murrer the plea was adjudged to be bad, for a de- 
livery of the goods by the executor de jon tort, after action 
brought againſt him, was no diſcharge to him. | 


4. And as to what ſhall conſtitute a man executor de ſon 
tort, theie points are ſettled: 


1. If a man dics inteſtate, and a ſtranger takes his 
goods, and uſes them, or ſells them, this ſhall make him 
executor de ſer tort, 2. But when an executor is made, 
and he proves the will and adminiſters, if a ſtranger takes 
the goods of the teſtator, and claiming them as his own, 
uſes them, or diſpoſes of them, his ſhall not make him an 
execu or d ſon tort; but if iuch ſtranger, where there is a 
rightful executor, takes the goods, and claiming to be 
exccutor, pays mu or legacies, or recti, debts, there he {hall 
be charged as executor de ſon tort. Or, 3aly, If an exe- 
cutor is appointed and a ftranger takes the goods, and 
meddles with them before the executor proves the will, he thall 
be charged as executor de / tart, 


2. What ſhall conftitute an executor de /on tort is matter 
of law, after the jury have found what ads were done by 
the per on charged as ſuch : and if a perſon employs ano- 
ther to ſell the cffeAs of the inteſtate, and receives the 
money, which money he has in his hands when the ac- 
tion is brought againſt him for a debt due by the — 

© 
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he is chargeable as executor de ſon tort, As in this caſe, 

where one Shore a publican, a few days before his death, 
ſent to Porter (the defentant) who was his brewer, defir- 
ing him to ſend ſome one to take care of his cellar, &c. 
Porter ſent Payne his ſervant, who ſold beer before the in- 
teſtate's death and after it; he alſo by the inteſtate's di- 
rection ſold ſome hogs, the produce of which and of the 
beer ſold, he paid over to Porter; it was adjudged, That 
this was ſufficient to charge Porter as executor de ſon tert: 
and in the preſent caſe both parties having paid money 
into court, that was held to be deciſive to fix them, 


2. Of the Plea of Plene Adminiſtravit. 


Under this iſſue it is material to conſider, 1ſt, The 
order in which debts are to be paid by Executors: 2dly, 
The manner of pleading the payment of ſuch Debts. 


1ſt. Of the Order in which Debts are to be paid. 


1. An executor is bound to pay according to the rank of 2 Black, Comm, 

the debts; that is, after funcral expences, firſt, debts of re- 511. 

cord, or by ſpecialty due to the king. 2. Debts by particular 

flatutes having precedence to others; as forfeitures for not 

burying in woollen; for poor's rates; for letters due to 

the Poll-office, and ſome others. 3. Debts of record; as 

judgments docketted according to the ſtatute 4 & 5 V. & 

MH. c. 20. ſtatutes and recognizances, 4. Debts due by ſpe- 

ctalty, as rent upon bonds or covenants, And th, Simple 

contract deots, as on notes unſealed and verbal promiſes. 


But though rent is reſerved by parol, and the leaſe deter- money v. New 
mined, yet it ſhall rank as a debt by ſpecialty, and a bond C Kk. B. 3. 
outſtanding cannot he pleaded in bar to it, for the con- Willert v. 


tract ſtill remains in the realty, 1 — 400. 


2. If the executor or adminiſtrator pays debts of an in- 2 Black Comm. 
ferior be ore thoſe of a ſuperior degree, he muſt anſwer 311. 
thoſe laſt out of his own eftate, But in order to charge 
him on that ground, it muſt appear that he had notice of 
ſuch debts of higher degree being then ſubſiſting. And that is 
only from the creditor of ſuch debt bringing an action 
againſt him for it, for that only is legal notice. 


And a bill filed, or a decree in the Court of Chancery, ſhall be Morrice v. Bank 


deemed of equal validity to attach a priority of demand, ao ng 450 
or operate as a notice as an action at law. In nt. 


3. © And notice is fo neceſſary to charge the executor Davis v. Monk- 
& or adminiſtrator,” That if an action is brought by a xl . 
creditor on fimple contract, and a judgment recovered, the (xe- 1 Nied. a7 5 
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eutor may plead that judgment in bar to debt on a bond; for 


_ otherwiſe an executor or adminiſtrator might be ruined, 


by the obligee keeping the bond without giving notice of 
ik, + 


But where to debt on a bond againſt an executor or ad- 
miniſtrator, he pleads a judgment confeſſed to an action 
on a ſimple contract debt, he muſt further plead, % That 
it was without notice of the plaintiff's demand; for in ſuch 
caſe only is he excuſed, and otherwile he might defeat all 
the ſpecialty creditors, 


4. In debts of the ſame degree, priority of action creates 
&« a priority of og to payment ;” that is, an executor 
or adminiſtrator ſhall not confeſs a judgment to a later 
brought action in prejudice to a former: for he who firſt 
ſues ſhall be firſt paid, | 


&« For the right attaches by bringing the action, and not 
by the judgment.“ 

Therefore where to debt on a bond againſt an admini- 
ſtrator he pleaded plene adminiſtravit except aſſets confeſ- 
ſed to another action on a bond of the teſtator's of the tame 
term, and then depending, and nil aſſets ultra. The plain- 
tiff demurred for cauſe, that there was no judgment jnewn, 
and that it was not priority of alien but of judgment that 
attached the aſſets in the hands of the executor, and that 
therefore an action depending and confeſſion of affets 
without judgment was a bad plea; but the plea was held 


to be good, for that bringing the firſt adlion created the pre- 
ference, and an executor or adminiſtrator ſhould not 


be twice charged, which he would be if this plea was diſ- 
allowed; for having aſſets to a certain amount, he was 
obliged to admit theſe in his plea to the firſt brought 


action. 


So if a man has an interlocutory judgment againſt an 
executor and dies, and his adminiſtrator ſues out a ferre 
facias on it, the executor cannot plead a judgment obtain- 
ed = him in bar; for the judgment is abſolute, and 


the defendant can only move 70 arreſt it. 


& And therefore the | (ms ſhould ſhew that no payment 
& was made after the action commenced by the plaintiff.” 


For if the defendant in ſuch caſe pleads ſo, and fic plene 
admini/t» auit, or this laſt only, the plea ſhould conclude 
&« That he has no goods or chattels of the teſtator, nor had 
a! the day of ſuing out the writ, nor ever ſince:“ for with» 
out ſuch addition, as the plea refers to the time of its be- 


ing pleaded, he might have paid debts between the _ 


of the writ being ſued out and the plea pleaded, which by | 


law he ſhould not have done. | | 
5. As to the Order of the Debts in particular. 


In ſtrictneſs, no funeral expences are allowable againſt a 
creditor, except the coffin, ringing the bell, parſon, clerk, Sh-Yey”s ca 


and bearer's fees, but not for pall or ornameats, The utual Salk. 296. 


ſum allowed is five pounds, 


If the teſtator acknowledges a /tatute or recognizance, with 
' condition to pay a leſſer ſum at a future day; it will be a Bull. N. P. 14 
bar to debts of inferior degree, tough the gay of payment be 
not yet come, becauſe it is a preſent duty, and is on record, 
2 which execution may = taken out without further 
uit. | 


So though a bond has ſometime to run before it is due, yet Lemore v. 


it is a good bar to debt of inferior degree, * 16. 


And by the cuſtom of London, ſimple contract debts due gukland v; 
from one citizen to another, in caſe of inteſtacy, ſhall be Brooke, 
paid in equal degree with thoſe due by ſpecialty. l 

, ox v2. b. 


ro. Eliz. 409. 


2. In what manner Payments under Adminiſtratinn © 


are to be pleaded. 


1. An executor or adminiſtrator ſhould plead truly and Parker v. At- 
honeſtly, and though there is a judgment for a penalty, he did. 
. . Salk. 311. 

ought to plead the judgment, and 3 how much is really 


2. If he pleads ſeveral judgments, and any one be ill Ibid. 
pleaded or found fraudulent, the plaintiff ſhall have judg- 
ment. As if on ſuch judgments pleaded, the plaintiff was 
to reply per fraudem, and prove that the debtor was willing to 
take leſs than was recovered, this would be ſufficient to prove 
the judgment fraudulent, unleſs the executor or admini- 

— could thew that he had not aſſets even to pay that 
um. 


3. If an executor or adminiſtrator pleads ſix judgments, Ibid, 
et 1 alſers ultra, it is a confeſſion of aſſets to above five, Afton v. Sbere 
an t Cc , — — » man. 
2 nil ultra is not material or traverſable, being but 8. K. 298. 


And in ſuch caſe the defendant may plead the judgments Williar 
generally, without /hewing the — of — : l aber v4 
fraudulent, that ſhould come out from the other fide. 1 


So 
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So the defendant may plead a ftatute entered into by his 


teſtator and then unpaid, without ſaying that it was for a 
Juſ debt. 


But if an executor pleads plene adniniſiravit to a fire 
facias on a judgment againſt the teſtator, it is bad; for the 
plea ſhould ſhew ** how he had adminiſtered.” For againſt 
a judgment he ſhould ſhew how adminiſtered; but this 
ſhould be ſhewn for cauſe of ſpecial demurrer. 


And Note, That it has been held that an executor is 


bound to take notice of a judgment obtained againſt his 
teſtator. 


4. If an executor pleads non et factum to debt on a bond, 
it is an admiſſion of aſſets. | 


So where an adminiſtrator on an action brought againſt 
him, ſubmitted to an arbitration, and bound himſelf as ad- 
miniſtrator to abide by the award, and to pay what ſhould 
be awarded, it was reſolved, That to debt on the arbi- 
tration- bond, he could not plead piene admini/travit, for 
Submitting to the arbitration was an admiſſion of aſſets. 


5. If an executor confeſſes or ſuffers judgment to go by 
default, he admits aſſets in his hands, and is eſtopped to 
ſay the contrary. And if another action is pending againſt 
him at the ſame time, during which the former judgment 
was obtained, and he neglects to plead that judgment, and 


nil aſſets ultra, it is a confeſſion of aſſets in the ſecond 
action alſo. 


And this is ſuch an eſtoppel as to the jury, on a writ of 
inquiry, that if there are not goods of teſtator's to anſwer 
the ſecond judgment, the ſheriff ſhould return a deva/ta- 


0 Vit, | 


In general, executors are no further chargeable than 
they have aſlets, unleſs they make themſelves fo by their 
own act, as pleading a falſe plea ; i. e. ſuch a plea as will be 
a perpetual bar to the plaintiff, and which of their own 
knowledge they know to be falſe, as ne unques executor, or 
a releaſe : but if an executor pleads a former judgment had 
againſt him by another perſon, and ni afſcts ultra, and the 
plaintiff reply per fraudem, and it be ſo found, yet ſhall 
the judgment only be de bonts te/tator:s. | 


However, this is ſo generally laid down, yet in this caſe 
where in aſſumpſit againſt an executor, he pleaded nen- a. 


funpfit and piene adminifiravit, it was infiſted that if the 


plaintiff could prove aſſets unadminiſtered to any amount, 
that he muſt have judgment for the whole, Lor 2 
ſaid, 


faid, the law had been underſtood to be fo, and many 
caſes decided to that effect; but that he thought it abſurd 
and wrong that the plaintiff ſhould recover of the exe- 


cutor more than the aſſets in bis hands : and the judgment was 
given accordingly, 


So if an executor has a good defence, and negleQs to Erving v. Peters | 
avail himſelf of it by pleading it, and has therefore =—_— Rep. 
judgment againſt him, this ſhall amount to an admiſ-= * 
fion of aſſets, and ſhall be concluſive evidence agaiaft 
him in a debt on a judgment ſuggeſting a devaſtavit.“ 


But a cognovit afionem is no admiſſion of aſſets. Rind ». Colmer. 
| « 17 


3. Of the Plea of Ne unques Executor. 


& Under this plea it comes in queſtion, not merely whe- 
; <« ther the perſon is actually executor, but whether admi- 
« niſtration has been properly committed to him or not?” 


1. Where there are bona notabilia in ſeveral dioceſes of Bordon v. 
the ſame province, there muſt be a prerogative admini- Rs. 
ſtration. If there are bana netabilia in different diocetes of 39 
the different provinces of York and Canterbury, there muſt be 
a | caps arty adminiſtration in both; but if in one dioceſe 
of each province, each biſhop may grant adminiſtration, 


And bonds er ſpecialtiet are bona notabilia where the ſecurities Ryron v. Byron: 
are at the time of the drath, But debts by fimple contract follow Cre Elz. 472, 
the perſon of the debtor, and are goods; in that diæceſe where 
the debtor is at the time of the crediter's death, 


2. If a dioceſan biſhop grants a probate of a will where Rex v. Loggen 
there are bona netabilia in other dioceles, it is void. But if & ak. 

the deceaſed had bona notabilia only in one dioceſe, and a * ads + x 
prerogative probate is taken out, it is not void, but vo/dable 

only, And in tuch caſe the diocelan cannot grant a pro- 

bate till the prerogative adminiſtration 1s repealed, 


And where it appears that there are bona notabilia in any Griffith e. 
one dioceſe, the court will not ſuppote that there are bona 8 0 
notabilia in any other dioceſe, but will rather :ntend for the YE 
ſake of ſupporting the letters of adminiſtration, that the 
inteſtate did not leave bona notabilia in any other dioceſe. 


2, If adminiſtration is granted to one durante minore Freke v. 
etate of an adminiſtrator, it ſhall ſubſiſt till the adminiſtrator thomas, 
attains the age of twenty-one years; for an adminiſtrator Salk. 39. 
is as a truſtee, and no one is capable of ading as a truſtee 
for another till he attains his full age. But if admini— 
{tration is granted to one durante mime tate of an executor, 

Uhis {hall ceaſe when the executor attains the age of /ren- 
teen 
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teen years, for the executor is appointed by the party hin- 
ſelf, and may by the ſpiritual law be executor at the age 
of teventeen. 


But in ſuch caſe of an adminiſtration durante minore ætatt 
of an executrix, if ſhe is under ſeventeen years of age, 
and ſhe marries a man of full age, the firſt adminiſtration 
{hall ceaſe, for the huſband may adminiſter as executor, 


All theſe caſes therefore of adminiſtration granted ir- 
regularly, the defendant may take advantage of 


As to the plea itſelf, it is to be obſerved, 


iſt, That if an executor pleads plene adminiſtravit, and 
thereupon iſſue is joined, that he has admitted himſelf to 
be executor, and therefore cannot ſhew that he only ated 
as agent for the executor; for then he ſhould have pleaded 
ne unques rxecutor, But if he gives in evidence a retainers, 
the plaintiff cannot object that he was executor de ſon tort, and 


fo could not retain, without ſhewing the will, and who were 


rightful executors, 


2, Upon the plea of ne unques executor, may be given in 
evidence that the fea! of the ardinary was forged, or admini- 


1 Sid. 359. 8 c. friratirm repealed, or that there were bona notabilia ; but evi- 
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Salk. 296. 
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Salk. 297. 
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3. C. 


ence that anther per ſn is executor, or that teſtatur was non 
comp os, Or that the will was forged, cannot be given in evi- 
dence: for that would be to falſify the ſeal and proceed- 
ings of the ordinary in a matter of which he has cogni- 
zance, and wherein he is judge: but in the former caſes 
the ſeal of the ordinary 1s admitted and avoided, 


3. If an action is brought againſt a perſon as executor, 
and he pleads that he is not executor, but adminiſtrator, it muſt 
be pleaded in abatement, and not in bar; for a recovery 
againſt one as executor is a good bar to another action for 
the ſame cauſe againſt him as adminiſtrator. 


And where the defendant does ſo plead that he is ad- 
miniſirator, in abatement, he need not traverſe that he ever 
intermeddled as executor, which he might have done, and ſo 
have been executor de /on tort: for it ſhall not be intended 
that he did fo, as all acts are intended to be rightful till the 
contrary appears. For if in fact the defendant was exe- 
cutor de /on tort, the plaintiff might reply it; and befides, 
the defendant need only traverſe that which the plaintiff 
has alledged in his declaration. 


But if the defendant is ſued as adminiſtrator of J. $, 
and pleads that he is executor, then the defendant muſt Is 
on and traverſe, ** 4bſq, hoc that J. S. died inteſtate; and the 
reaſon is, that unleſs there was a dying inteſtate, no ac- 

tion 
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tion can be brought againſt one as adminiſtrator and to 


ſay that he was executor, is by implication only an anſwer 
to the dying inteſtate. 


III. OF THE EVIDENCE. 


T, OF THE EVIDENCE ON THE PART OF THE 
PLAINTIFF, 


def there is in the declaration any averment which 
does not go to the giſt of the action, nor is neceſſary to 
e the ſupport of it (as on a collateral matter) ſuch aver- 
& ment need not be proved.“ 


As where in debt on a policy of inſurance, the plain- 
tiff, in his declaration, ſtated an agreement in the policy, 
That if any diſpute aroſe, it ſhould be referred to arbi- 
trators choſen by either party, and averred that it had not 
been referred, but without any default in him, At the trial, 
the plaintiff did not prove that he had evt named a referee ; 
and it was therefore objected, That he had not proved his 
declaration, But on a caſe reſerved, the court were of 
opinion, that it was a collateral matter, and no part of 
the contract; and fo being not neceſſary to have been ſet 
out, need not he proved. 


1. In the caſe of Bonds. 


1. As the validity of a deed depends on the delivery 
ec as well as the execution of it, both are neceſſary to be 
cc proved,” 


As where in debt on a bond, the defendant pleaded nr 
7 faclum, and the jury found ſpecially, that the detendant 

ad ſigned and ſealed the bond, and caſt it on a table, and 
that the plaintiff t:ck it without any other delivery, or any thing 
amounting to a delivery, the court held clearly that this 
could not be deemed a tuffcient delivery in law; and the 
defendant had judgment. 


But where on alike iſſue the proof was, that the obligor 
after it had been written and ſealed by his direction, de- 
livered it to the obligee, ſaying “ This will ſerve:“ this 
proof was held to be ſufficient of the delivery, 


It is therefore a general rule, That the ſubſcribing wit- 
neſs to a bond ſhould, in an action on it, be always produced to 
prove the execution of it,” unleſs tome reaton is ſhewn why he 
cannot be procured ; neither will the confeſſion of the 
obligor himſelf to a third * be ſufficient: but if the 
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ſubſcribing witneſs denies the deed, other witneſſes may be 
called to prove the execution, 


Therefore where in debt on a joint and ſeveral bond, 
and brought againft one obligor only, the two ſubſcribing 
witneſſes could prove the execution of the bond only by 
the other, 1t was ruled by Lord Kenyon, That where there 
could be no direct proof of the execution of the bond by 
the ſubſcribing witneſſes, that collateral evidence was ad- 
miſſible; he therefore admitted a witneſs to prove, That 
defendant had ſaid that he had ſigned and ſealed the bond, 
and was afraid that he ſhould be obliged to pay it: and tho 
plaintiff had a verdict. 


So where two perſons were partners in a tranſaction, 
and one of them only (but in the preſence of the other, and 
by his authority) executed the deed in the name of both, it 
was adjudged to be a good execution to charge both, 
though he put the ſeal on but once, and ſo delivered it, 


« So where the ſubſcribing witneſs cannet be had, or 


ce is incapacitated, collateral evidence is good and ad- 
« miſhble.” 


As where the ſubſcribing witneſs was of the name of 
Steele, who not being produced, the plaintiff proved, that 
a perſon of that name had gone out to India, in a ſhip of 
which the defendant was purſer, but that inquiries had been 
made after him, and he could not be found. The plain» 
tiff proved further, that he had applied to the defendant 
to ſettle the bond, and that he then offered 80l. and to 
ſettle the reſt with intereſt at the end of the year. Under 
theſe circumſtances it was held to be ſufficient evidence to 
ſupport the plaintiff's action, to prove the defendant's hand- 
writing, and alſo the hand-writing of the ſubſcribing witneſs 
Steele, 


2. Where the witneſs who atteſts a bond js dead, it is not 
ſufficient to prove his hand, it muſt allo be proved that 
he is dead. This caſe, though in equity, is there ſaid to be 
the ſame at law, 


So where the ſubſcribing witneſs had become infa- 
mous, by a conviction for forgery ; on producing the re- 
cord of the conviction, his hand was allowed to be proved 
by other witneſſes as if he was dead. 


&« In this laſt caſe the witneſs was incapacifated from 
c“ being a witneſs, by act of law, in which caſe colla- 
© teral evidence was admitted; and the calc is the ſame 


© 1A 
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© in matters of neceſſity, or where the witneſs is under 


© any legal incapacity, either by his own means or other- 
« wile,” | 


As where the perſon who was witneſs to the bond, was af- Godfrey v. 
terward adminiſtrator de bonis non to the obligee, and brought Norris. 
this action on it, and (being the plaintiff) was incapable of * 3+ 
being an evidence; proof of his hand- writing was held to be 

evidence, and letters from the obligor admitted in evi- 
2 which made mention of the bond. 


So where there were three obligors in a bond, and one Lockhart y, 
only was ſued, the other was admitted as an evidence to Graham. 
prove the execution of the bond by the defendant. CONS AP 


C Bat the witneſs muſt prove the execution of the bond 
ﬆ* by the defendant himſelf.” 


For it is not ſufficient to prove that one who called himſelf Memot v. Bates 
J. S. (the obligor in the bond) executed it, if the witneſs 1, iy 2. 
did not know him, P. 171. 


3. Old deeds are held in law to prove themſelves : however Forbes v. Wale. 
in this caſe which was debt on a bond of thirty-two years * BlcK Rer. 533 
ſtanding, and the plaintiff infiſted on reading it without 
pou of its execution, Lord Mansfield held, That there 

ould be ſome proof of its authenticity, as by payment of 
intereſt, or by producing the atteſting witneſs, if living; and 
in this caſe, he being proved to be living, and not being 


produced, the plaintift was nonſuited, 


2, In the caſe of Leaſes, 


If the defendant infiſts that the leaſe declared on is not Per Holt, a 
the plaintiff's, the plaintiff may ſhew that it was made by os 
one who had authority from him to make it (as his attor- Ball. N. P. r9r, 


ney) and the authority need not be produced, 


But where a man gives power to an attorney ſo to act Coombes's cafe. 
for him, the attorney cannot do it in bis own name, nor as os 75- 2 Ref, 
bis own ad, but in the name and as the act of his principal: 1 
and if made otherwiſe, it is void. A 


3. In the caſe of Amercements. 


In debt for an amercement, the declaration ſet out the g „ ww 
affeerment as made by George HWallace, Samuel Buckland, and lev, © 
Toſeph Prior: the court-books were produced, when it ap- S., Mich. 1777 
peared that the affeerment had been made by Geerge Ha lace, _ 

amuel Buckland, and Toſeph Foſter Prior: it was objeRed for 
dhe defendant that this was a variance; but it was over- 
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ruled. The declaration further ſtated, that the defendant 
was ſummoned to ſerve on the jury. for the court leet and 
court baron; and the ſummons produced in evidence was 
for the court leet only: Lord Mansfield ſaid, This was a 
matter of tri law, being for a penalty; that the plaintiff 
was therefore bound to prove the averment as laid, and the 


ſummons did not prove it; therefore the plaintiff was 


nonſuited, 


So where in debt for an amercement in a court baron, the 
cuſtom was alledged to hold a court twice in the year, 
where all the copyhold tenants ought to attend, and in caſe 
of non-attendance they ſhould be amerced ; the plaintiff's 
witneſſes proved the cuſtom to be, To attend perſonally at 
one court, and ſend their effoign-penny to the other. This 
was ruled by Juſlice Gould to be a fatal variance, 


4. In the caſe of Executors and Adminiſtrators. 


1. If the defendant pleads plene adminifiravit, the plain- 
tiff cannot upon this iſſue give in evidence à copy of the in- 
ventory delivered by the de fendant to the ſpiritual court, 
unleſs it was ſigned by him, though it was ſigned by the ap- 
praiſers: but ne may give in evidence, that the defendant had 


aſſets; or if he gives an inventory in evidence, he may /ſhew 
that the goods were undervalued, 


So if the inventory produced, and containing the ac- 
count of the debts due to the teſtator's eſtate, does net 
diſtinguiſh between the /perate and deſperate debts, it will be 
ſufficient to charge the executor with the whole as aſſets, 
and put him to prove if any ot them were deſperate: 
As if the article was, “ tem for debts due and owing, 


which I admit mytelft to be chargeable with when reco- 
vered,” | 


But all the ſperate debts are aſſets in his hands; for it 


is faying that he may have them for demanding, unleſs the 
demand and refuſal be proved. * 


2, Where the plaintiff has taken a judgment of aſſets, 
quando acciderint, againſt an executor who had pleaded plene 
adminiſtravit, he ſhall not in a ſubtequent action againſt the 
executor ſuggeſting a devaſtavu, be allowed to go into evi- 


_ dence of affets having been in the defendant's hands before that 
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judgment: for by ſo taking his judgment, he had admitted 
that the defendant had fully adminiſtered to that time. 


3. If the defendant pleads plene adminiſtravit to an action 
of debt, it admits the debt; for it is for a ſum certain: but 
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it is otherwiſe in aſſumpſt, which is for a ſum uncertam and 
in the form of damages; for there the plaintiff muſt prove 
his debt. 


4. If to an action of debt on a bond, and plene adminiſtra- & © 
vit pleaded, the defendant offers proof of payment of 
another bond, he muſt prove that it was ſealed and deliver- 

ed (that is, was a complete deed intitled to priority) ; but if 

the action was on a fimple contract, payment of other debts 

is only neceſſary to be proved; becauſe if there was no bond, it 

is a good adminiftration in that action; for the ſimple con- 
tract demands are in the ſame degree. 


5. As it was before obſerved, that by priority of ac- 
ce tion a right attached to the perſon who brought the ac- 
« tion, by no artificial reference of the filing of the bill 
& to the firſt day of term, ſhall the executor or adminiſtra- 
4c tor be inured. 


For if to plene adminiſtravit the plaintiff replies aſſets at Man v. Adams. 
the time of his exhibitinghis bill (viz. on the firſt day of * d. 433. 
term) if it appears in evidence, that the bill was not filed 
for ſome days after, the defendant ſhall have the advantage 
of ſhewing the true time of filing the bill, and he ſhall not 
be bound by the reference of it to the firſt day of term; 
but he ſhall be allowed all payments made before the real 
filing of the bill, 


But if to plene admini/iravit the plaintiff replies aſſets at Bull. N. P. 14. 
the time of ſuing out his original, viz. on ſuch a day, and 
the defendant rejoins that he had no aflets then, on which 
iſſue is joined, the plaintiff need not give in evidence a copy of 
the original to prove the time of its being taken out, be- 
cauſe the defendant admits it by his rejoinder, 


6. If an executor compounds with the creditors, and after, Per Holt. che]. 
at the ſuit of any of them, pleads plene admini/irawit, proof N vn. 
of the compoſition would be concluſive of aſſets, nor would 4 N . 

g . 6 « 8 © AN. t. 41 
the court ſuffer him to give evidence of no aſſets. 


7. In debt on a bond and plene adminiſtravit pleaded, the Cleverley v. 
plaintiff proved payment of inter ei by the defendant executor from _ 3 
the teſtator's death, for four years, to the time of bringing the ae- AM. 1972. 
tion: this was held to be good and admiſſible evidence NSS. cormm 
for the plaintiff, but not concluſive, * 


2, OF THE EVIDENCE ON THE PART OF THE 
DEFENDANT, 


1. In debt on a bond, the defendant pleaded that the mo- Tites v, Lady 
ney, was lent from the 24% of Auguſt to 24th Alay, for a pre- Preſton, 
8 3 mum 2 Stra. 65. 
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Anon. 


Salk. 278. 


1 Sid. 151. 


Co. Litt. 283. 


xz Mod. 174. 


Packman's caſe. 
6 Co. 186, 


Per Wild Juſt; 
Paſch. 

2q Car. 2. 
Bull. N. P.178. 
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mium of 150 guineas; on evidence, it appeared to be fot 
nine mont bs. It was objected, That there was a variance; for 
the months ſhould be lunar months, and ſo that the con- 
tract would not reach to the 24th of May; but it was ad- 
Judged, That the time ſhould be governed by common 
underſtanding, which was calendar months; and ſo that 
there was no variance,” 


2. In debt for rent, and n:/ debet pleaded, the defendant may 
give the flatute of limitations in evidence; for the ſtatute 18 
in the preſent tenſe, and ſo makes it no debt at the time of 
pleading; but it is otherwiſe in aſſumpſit. 


So, on the ſame iſſue, the defendant may give entry and 
expulſion in evidence. 


3. Upon plene adminiſtravit pleaded and iſnt riens inter 
main, if it be proved that the defendant had effects of the 
teſtator's in his hands, he may give in evidence that he paid 
to that value of his own money, and need not plead it. 


So he may, on this iſſue, give in evidence, That he was 
but executor durante minore ætate; that he paid debts and le- 


gacies ; and that he had delivered over the re/idue of the 22 | 


eflate and effects to the infant when he came of age; tor his 
wer then ceaſes, and the new executor then becomes 
able to actions: but he will be anſwerable for to much as 
he has waſted; and the new executor has his remedy againſt 
him. It is ſaid in this caſe, that he is not liable at other 
mens ſuits; but in 6 Co. Packmar's caſe, and Latch. 60, it is 
ſaid he is: of which laſt opinion Ju. Buller ſeems to be. 


The deciſion in Packman's caſe is, That if an adminiſtra» 
tion be to one, which is afterwards repealed, and admini- 
ſtration granted to another, that all diſpofitions and pay- 
ments made by the firſt adminiſtrator, while his admini- 
ſtration remains unrepealed, ſhall be good; but if he 


wa the goods, that any creditor may charge him in 
ebt. 


4. OF THE VERDICT AND JUDGMENT. 


1. The jury, beſides finding the debt, ought to give da- 
mages for the detention, which is uſually one ſhilling, 
though under particular circumſtances it may be more; 
as where the principal and intereſt due on a bond exceed 
the penalty: in ſuch cafe the jury ought to give the reſidue 


in damages, as well as in debt on a ſingle bill, Via. 
2 Term Rep. 389. | 


And 
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And this is now ſettled, that the jury may ſo find, tho" 14. Lonſdale 
contrary to the caſe of White v. Sealy, Dougl. 49. in which v. Church. 
it is decided, That in debt on a bond, no more is recovers 2 Term Rer. 388. 


able than the penalty. 


2. Where this action is founded on a contract for a 
« ſpecific ſum, and that grounded on the agreement itlelf, 
& the plaintiff can recover only that ſpecific ſum, and there 
© can be no apportionment,” 


As where the plaintiff declared in debt, on an agreement 
to pay him 100l, perrann. for his trouble in collecting rents, 
and brought his action for 751, for three quarters were bo 
and had a verdict for it in C. P. judgment was reverſe 
for it was an entire contract for a year's ſervice, and there 
could be no apportionment for a leſs time. 


This was the law as formerly held, viz. That in all caſes 
of debt the plaintift muſt recover the ſpecific ſum he went 
for in his declaration ; but the law has been altered in re- 
ſpect to ſimple contracts. 


And it is now ſettled, that in an action of debt on a ſim- 
ple contract, the plaintiff may prove and recover a leſs ſum 
than he demanded by the writ. Ante, 206, 


So though the debt is by ſpecialty, if it depends on 


« may have a verdict for what is really due, though more 
« 1s demanded.” 


2, © But as a ſum certain is always claimed, the ver- 
« di& muſt go to the whole of it; that is, if the jury find 
« part to be due, they muſt find ui debet to the reſt, 


For where, in debt, on a charter party, wherein the de- 
fendant covenanted to pay fifty guincas per month, and 
plaintiff declared for 5ool, due on balance on that account, 
the defendant pleaded payment for all the time the ſhip 
was in his ſervice, and iſſue being joined thereon, the jury 
found that 3731, remained unpaid ; but ſaid nothing to the 
reſi of the Fool. This was in E. P. and judgment was 
reverſed; for the jury had not anſwered to the whole 
demand, and ſo the defendant might be called upon again. 


3. If an executor pleads plene adminiſtravit, and iſſue is 
joined thereon, and the jury find that the defendant had 


goods in his hands, but do net find the value, the verdict is 
void for uncertainty. 


If the jury find affts in Ireland, it ſhall charge the exe- 
cutor; for ſuch are aſſets every whero, and the jury may 
enquire of them, 
. 8 4 
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249. 
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«ſomething extrinſic(as rent, ex. gr.) there the plaintiff ler Hoa, C. J. 


Co. Litt. 


227. 2. 


Hooper v. 
Shepherd. 


2 SA. 1049. 
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Anon. 


Salk. 278. 


1 Sid. 151. 


Co. Litt. 283. 


xz Mod. 174. 


Packman's caſe, 
6 Co. 186, 
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mium of 150 guineas; on evidence, it appeared to be fot 
nine mont bs. It was objected, That there was a variance; for 
the months ſhould be lunar months, and ſo that the con- 
tract would not reach to the 24th of May; but it was ad- 
Judged, * That the time ſhould be governed by common 
underſtanding, which was calendar months; and ſo that 
there was no variance,” 


2. In debt for rent, and n1i/ debet pleaded, the defendant may 
give the fatute of limitations in evidence; for the ſtatute is 
1n the preſent tenſe, and ſo makes it no debt at the time of 
pleading ; but it is otherwiſe in aſſumpſit. 


So, on the ſame iſſue, the defendant may give entry and 
expulfion 1n evidence. 


3. Upon plene adminiſtravit pleaded and iſſint riens inter 
mains, if it be proved that the defendant had effects of the 
teſtator's in his hands, he may give in evidence that he paid 
to that value of his own money, and need not plead it, 


So he may, on this iſſue, give in evidence, That he was 
but executor durante minore ætate; that he paid debts and le- 
gacies ; and that be had delivered over the reſidue of the te/tator's 
eflate and effefts to the infant when he came of age; for his 
{ty then ceaſes, and the new executor then becomes 

iable to actions: but he will be anſwerable for to much as 
he has waſted; and the new executor has his remedy againſt 
him. It is ſaid in this caſe, that he is not liable at other 
mens ſuits; but in 6 Co. Packman's caſe, and Latch. 60, it is 
ſaid he is: of which laſt opinion Fu/, Buller ſeems to be. 


The deciſion in Packman's caſe is, That if an adminiſtra» 
tion be to one, which is afterwards repealed, and admini- 
ſtration granted to another, that all diſpoſitions and pay- 
ments made by the firſt adminiſtrator, while his admini- 
ſtration remains unrepealed, ſhall be good; but if he 


22 the goods, that any creditor may charge him in 
ebt. 


4. OF THE VERDICT AND JUDGMENT. 


1. The jury, beſides finding the debt, ought to give da- 
mages for the detention, which is uſually one ſhilling, 
though under particular circumſtances it may be more; 
as where the principal and-intereſt due on a bond exceed 


the penalty: in ſuch caſe the jury ought to give the reſidue 


in damages, as well as in debt on a ſingle bill. Vid. 
2 Term Rep. 389. | 


And this is now ſettled, that the jury may ſo find, tho” 14. rol 
contrary to the caſe of M hite v. Sealy, Dougl. 49. in which v. Church. 
it is decided, That in debt on a bond, no more is recovers * Term R. 388. 
able than the penalty. 


2. Where this action is founded on a contract for a 
4 ſpecific ſum, and that grounded on the agreement itſelf, 
4 the plaintiff can recover only that ſpecific tum, and there 
© can be no apportionment,” 


As where the plaintiff declared in debt, on an agreement Counteſs of 
to pay him 100l, perrann. for his trouble in collecting rents, 5 . 
. . hrogmortong 
and brought his action for 751. for three quarters 229. x Salk. 65. 
and had a verdict for it in C. P. judgment was reverſe 
for it was an entire contract for a year's ſervice, and there 


could be no apportionment for a leſs time. 


This was the law as formerly held, viz. That in all caſes Axlett v. Lows 
of debt the plaintift muſt recover the ſpecific ſum he went: Feet os 
for in his declaration; but che law has been altered in re- : 


ſpect to ſimple contracts. 


And it is now ſettled, that in an action of debt on a ſim- Mc Quillon v. 
ple contract, the plaintiff may prove and recover a leſs ſum S. 


than he demanded by the writ. Ante, 206, 3 Rep. 


« So though the debt is by ſpecialty, if it depends on Salk. 659. 
«ſomething extrinſic(as rent, ex. gr.) there the plaintiff ler Hoa, C. J. 


, may have a verdiQ for what is really due, though more 
« is demanded.” 


2. But as a ſum certain is always claimed, the ver- os Lit. 
« di& muſt go to the whole of it; that is, if the jury find ques 
ce part to be due, they muſt find x debet to the reſt. 


For where, in debt, on a charter party, wherein the de- Hooper ve 
fendant covenanted to pay fifty guincas per month, and W ez. _ 
laintiff declared for 5ool, due on balance on that account, 
the defendant pleaded payment for all the time the thip 
was in his ſervice, and iſſue being joined thereon, the jury 
found that 3741, remained unpaid ; brt ſata nothing to the 
reſi of the gool. This was in E. P. and judgment was 
reverſed; for the jury had not anſwered to the whole 
demand, and ſo the defendant might be called upon again. 


3. If an executor pleads plene adminiſtravit, and iſſue is Co Lit. 227. as 
joined thereon, and the jury find that the defendant had 
goods in his hands, but do net find the value, the verdict is 
void for uncertainty. 


If the jury find fees in Ireland, it ſhall charge the exe- Richardſon v. 
cutor; for ſuch are aſſets everywhero, and the jury may rn 
enquire of them, Go Jon: $4. 
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2. AS TO THE JUDGMENT, 


Courts of law —— conſidered the penalty of the bond 
as the debt, and gave judgment accordingly. This drove 
the defendants into Chancery, where the decree gave only 
what was really due for principal, intereſt, and coſts. For 
remedy of this it was enacted, by ſtat. 4 & 5 Ann. c. 16, 
That in all actions brought upon bonds, in which is a 
* condition or defeaſance to be void on payment of aleſſer 
4 ſum at a day certain, if the defendant ſhall bring into 
& court all the principal, intereſt, and cofts of ſuch, the 
& money ſo brought in ſhall be deemed a full diſcharge, 
and the court ſhall give judgment accordingly.” | 


Under this ſtatute it has been held, 


1. That where the bond is to pay a ſum of money by in- 
ftalment;, upon failure of payment of any, and action 
brought on the bond, the defendant may, under the 


ſtatute, bring the arrears, &c. of the laſt inſtalment into 


But where the bond is in that form, and default made in 


the payment of any of the inſtalments, the plaintiff may 
Jin his judgment for the whole ſum, but not take out execution 


till the inſtalments become due. 


So where the bond was for a ſum of money payable 
at the end of three years, but the intereſt by halt-yearly 
inſtalments : On default of payment of one half year's in- 
tereſt, the court allowed the plaintiff to ſign judgment for 
the whole ſum, though not then due, but with ſtay of exe- 
cution on payinent of the intereſt then due, 


“ But in theſe caſes the bond muſt be ſimply for the 
cc payment of money by inſtalments,” 


For where it was ſo reſerved, but there was a further 
condition,“ That if any of the inſtalments was unpaid, 
that then the bond ſhould ſtand in full force for the prin» 
cipal and the intereſt then due.” Default being made, the 
court refuſed to ſtay proceedings on payment of what 
was due for the inſtalments, but gave judgment for the 


Whole money then unpaid, 


So where a bond was for payment of a ſum of money 
at a day certain, and the parties agreed that it ſhould be 
paid by inſtalments, and the agreement contained a defea- 
ſance, which was to be abſolute F the payments were regularly 
and puntlually made; if not, to be void: default being made 

in 
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2. The bail in any action are only liable to the debt 


ſworn to and cofts, not to the ſum recovered by verdiRt, if 
more. Dougl, 316. 


This is the caſe in the King's Bench, but in the Common 


Pleas the bail are liable to the whole extent of the penalty; 
that is, to double the ſum ſworn to. 


So in the King's Bench, the bail in error are not liable be- 
yond the original judgment and cofts ; that is, not to inte- 
reſt from the time of ſuch judgment to its affirmance in the 
Exchequer Chamber ; but they are liable to the intereſt ſub- 
ſequent to the affirmance of the judgment. | 
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Martin v. Moor. 
2 Stra. 922. 


Mitchell v. 
Gibbous. 


H. Black. Rep. 
76. 


Frith v. Leroux; 
2 Term Rep. 57, 


3. If there is a judgment againſt two, and one of them p45,c v. Smart. 
dies, the plaintiff may have execution againſt the ſur- Sic ThRaym.ab. 
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F. N. B 340. 


Foſter & Wilſon 
V. Mapes. 
Cro, Eliz. 212. 


2 Co. 80. 


CHAPTER III. 


The Action of Covenant. 


OVENANT is an action brought for the recovery 
of damages, for breach of any agreement entered in- 
to by ded between the parties. 


This agreement muſt always be by deed ; but the action 
lies equally whether it. be by indenture or deed-poll. 


So if the agreement is by indenture, it is ſufficient to 
maintain the action nad the covenantor that he has 
ſealed it and delivered it to the covenantee, though the 
covenantee himſelf never ſealed it. 


Covenants are either in deed or in law. 


Covenants in deed are ſuch as are expreſsly mentioned and 
recited in the agreement between the parties. 


Covenants in law are ſuch as the law raiſes or A 
though not expreſſed; as if the leſſor demiſes to the leſſee 
by deed for à certain time, the law always implies a cove- 


nant on the leſſor's part, that the leſſee all quietly enjoy 
during the term, 


Covenants again may be conſidered with reference to 
the object: as zeal or perſonal; that is, annexed to the land, 
or merely to the per/on. 


In treating of this action, I ſhall conſider it, 1. With 
reference to the contract or agreement: 2, With re- 
ference to the perſon: 3. The pleadings: 4. Evidence: 
5. The verdict and judgment. 


1. OF COVENANT WITH REFERENCE TO 
THE CONTRACT. 


Under this I ſhall conſider, 1ſt, The creation of cove- 
nants. 2dly, The conſtruction of covenants, 30g Cove- 


nants ſecured by bond. 4thly, What ſhall be a breach of 
covenant, 


iſt, oF 
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iſt. or THE CREATION OF COVENANTS., 


1. There is no need of the word covenant, nor of any 1 Rell Abr. 518, 
particular form of words to conſtitute a covenant in deed ; 
for any thing under the hand and ſeal of the parties im- 
porting an agreement ſhall ſupport this action, as amounting 
to a covenant, 


As in the caſe of a leaſe of lands, in which are the 1 Roll Ar. 5192 
words yielding and paying” ſo much rent: this is a 1 Vent. 10. 
covenant, and this action lies for the non-payment; for it 
is an agreement for the payment of rent, which amounts 
to a covenant, 


So where in a leaſe of mills were theſe words, „And Brett v. 
the leſſee ſhall repair the mills ;” theſe words were held to CIS 
make a covenant, for it was the clear agreement of the popb. — 


parties; and being by indenture, it is the words of both. 


So in indentures of apprenticeſhip, where there are no walkers caſe. 
formal words, but only an agreement that the maſter ſhall Roll Abr. 51g. 


do this, and the apprentice that; yet it is a covenant on 
both ſides. 


« But where the word covenant is wanting, the words 
ec muſt import an agreement, or the action will not lie.“ 


As if the leſſee for years covenants to repair, &c, pro- Holder v. 

vided always, and it zs agreed, ** That leſſor ſhall find Taylor. 
timber :” this makes a covenant on the part of the leſſor, — 
and is a qualification of the covenant of the leſſee. But if 
the words had been only That the leſſee would repair, 
provided always that the leſſor ſhould find timber,“ 
(without the words “ it is agreed”) this would create no 
covenant on the part of the leſſor, hut would be a condi- 
tion precedent the performance of the leſſee's covenant ta 
repair, 


* 


2, © Covenants in law differ in this reſpect from cove- 
cc nants in deed, that the thing to be performed in the caſe 
& of covenants in deed is founded on the words which ex- 
“ preſs what is to be done (as yielding and paying, imply l, 
* covenants to pay rent); but covenants in law do not fol- | 
„low the words, but are the implications of law raiſed 
from the expreſs covenants, and required to be perform- 


ed as neceſſary to the enjoyment of the expreſs cove- 
& nant,” 


As in the caſe of leaſes for years by the words ** conce//5 Nokes's eaſy 


& dimiſi:« Theſe words import a covenant in law 2 = 


ng d * * * — wY _ 
Y * ; : 
* rr mz 4 
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Andrew's caſe. 
Cro. Eliz. 214. 


Rarfoot v. 
Picard. 


3 Keb 465. 


Severn v. Clark. 
1 Leon. 122. 


George Vs 


Butcher. 
2 Vent. 140. 
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rt of the leſſor that he has a god title, and therefore if the 
eſſee is evicted, he may maintain an action of covenant : 
for by reaſon of the detect of the leflor's title, he could not 


enjoy the demiſe which had been made to him. 


So upon the words conceſſit & ad fir mam tradidit, covenant 
lies againſt the leſſor if he enters: alter if a ſtranger enters, 
unleſs there 1s an expreſs warranty, | 


3 HA recital of an agreement in the beginning of a deed 
& ſhall create a covenant upon which this action will lie.“ 


As where on the demiſe of a coal-mine, it was reciteds 
© That before the ſealing of the indenture it had been 
agreed that theplaintiff ſhould have the third part dug, &c,” 
On an action of coyenant being brought on this, it was ob- 
jected, T hat there was no covenant that the plaintiff was 
to have the third part. But, per Hales, were it but a re- 
cital, that before the indenture they were agreed, it is a 
covenant; fo to ſay, ** whereas it was agreed to pay 20l.“ 
for now the indenture confirms the former agreement by 
fuch declaration, and makes it a covenant. 


So where the defendant by deed-poll reciting, That he 
was poſſeſſed of certain lands for years by good and lawful 
conveyance, aſſigned the ſame with divers covenants and 


agreements, and gave boud for performance, it was re- 


ſolved, That the recital was to be held as within the con- 
dition of the bond, and that if he had not the intereſt in 


the lands as recited * good and lawful conveyance, that 
the bond was forfeited. 


4. Where a covenant refers to a preceding inſtru- 
& ment upon which it is founded, that inftrument ſhall 
& determine the covenant; that is, the covenant ſhall ex- 
ce tend as far as the inſtrument, and no farther,” 


As where the defendant married Rebecca Morſe, widow, 
who had iſſue by a former huſband, John, Samuel, Daniel, 
and Nathanzel; to all of whom, except Nathanzel, their father 
bad left by will gol. The defendant, before the marriage 
took place, reciting the ſaid will as it was, covenanted 10 
pay the legacies deviſed by it, viz. gol. to John, Samuel, Daniel, 
and Nathaniel. On covenant brought, the defendant 
pleaded performance, viz. 50l. to John. Samuel, and Daniel; 
and the plaintiff demurred for cauſe that he had not paid 
gol. to Nathaniel, according to his covenant ; but it was 
adjudged, That as the covenant was to pay the ſeveral le- 


gacies bequeathed by the will, that that ſhould rule the ex- 


tent of the covenant; and as no legacy was in the will 
given to Nathaniel, he ſhould recover nothing, | 


LY te But 
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& „But where a coyenant is founded on a conveyance 
cc of an eſtate; if the eſtate intended to be conveyed is 
« void, the covenant is void alſo.“ 


As where the conveyance was © a grant of ſo much of capenturt v: 
a term as ſhould be unexpired at the death of A.“ and Capcoburt 
covenant for quiet enjoyment and bond. This conveyance Sir T. Raym 25. 
being void, on account of the uncertainty of the time of 
its commencement and end (Co. Litt, 45. b.) the coves 


nants were adjudged to be void, as they depended on the 
_ eſtate. 


« But it is otherwiſe where the covenant is independent 
& of the eſtate, as to pay money,“ &c, | 


As where the plaintiff declared, that the defendant by Northcote v. 
his deed. did grant, bargain, and fell to the plaintiff and his Voderbill. 
heirs, provided that if the grantor paid ſo much money, * 
that it ſhould be lawful for him to re-enter, and that he 
covenanted to pay the money, and breach aſſigned the non-pay- 
ment of the money; nothing in fact paſſed by this deed 
for want of inrolment, and it was therefore argued on the 
authority of the laſt caſe, that the action would not lie; 
but it was held by Chief Fuftice Holt, That in the laſt 
caſe the covenant referred to the eſtate, and was to wait 
on it, and that therefore if no eſtate was granted or paſſed, 
the covenant failed ; but that in this caſe the covenant 
was ſeparate and independent, and it was not material 
whether any eſtate paſſed or not; and the plaintiff had 
judgment. | 


2, OF THE CONSTRUCTION OF COVENANTS, 


-1ſt, Of Covenants in general. 2dly, Of ſpecial ones 
uſual in conveyances. - | 


1. Of Covenants in general. 


t. „The diſtinction between the conſtruction of cove- per Lord Mat- 
« nants implied by operation of law, and expreſs cove- field, in Shub- 
© nants, is, That expreſs covenants are taken more ſtrict- 1 
© ly; and a man may without confideration enter into an att 
* expreſs covenant by hand and ſeal, to the performance 
« of which he is at all events bound,” b 


As in this caſe, where a maſter of a ſhip, by charter» gnrick v. Sal 
party, covenanted to be at Carolina by a certain time, mon. 
though it appeared that it was impoſſible that he could be 3 Bart. 1637. 
chere at the time, from ſtorms and other cauſes; yet it | | 


was 
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was held that he was bound to go at all events, and to 


be liable on the covenant. 


Monk v. Cooper. 


Stra. 763. 


Salk. 198. 


Teat' 8 caſe. 
Cro. Eliz. 7. 
Robinſon v. 
Aunts. 


J Sid. 48. 8. C. 


Leigh & Hans 
mer caſe. 
9 


« For where the covenant is expreſs, there muſt he an 
© abſolute potency as nor ſhall it be diſcharged by any 
© collateral matter whatever.“ þ-? 


As where in covenant for a year's rent from Michaelmas 
1725 to 1726, the defendant ſhewed upon oyer of the 
leaſe, that he as leſſee by covenant was bound to repair in 
all cafes except fire, and then pleaded, that before Michael- 
mas, 1725, the premiſſes had been burned down, and not re- 
built by the plaintiff during the whole year, ſo that he had 
no enjoy nent for the whole time claimed. But on demurrer, 
the plaintiff had judgment; for the covenant to pay rent 
was abſolute, and if the defendant had any injury, he 
ſhould have his remedy, but could not ſer it off againſt the 
demand for rent, 


But note theſe exceptions : 


1. If a man covenants to do a thing which then is law- 
ful, and a flatute comes which declares it unlawful, or hinders 
him from doing it, the covenant is annulled by the ſtatute, 


2. If a man covenants not to do a thing which it was 
then lawful for him to do, and a fatute comes which compels 
him to do it, the ſtatute repeals the covenant, 


3. But if a man covenants not to do a thing which then 
was unlawful, and an act comes and makes it lawful ; yet ſhall 
the covenant remain unrepealed. 


2. Covenants are to be conſtrued fo as to have effect, 
c and correſpond with the intention of the parties at the 
c time of making them; therefore a performance accord- 
te ing to the letter, and not according to the ſpirit of the 
& covenant, is not a legal performance.” 

As where the condition of a bond was, that the defend- 
ant ſhould before a certain day deliver to the plaintiff a bond, 
wherein the plaintiff was bound to the defendant, ' If be- 
fore that day the defendant ſues the plaintiff on the bond, and 
recovers, though at the day he delivers it up, yet it is no 

rformance, for it could not be the intention of the par- 


ties that it ſhould be put in ſuit. 
c“ But if the covenant is once well performed, though 


by a ſubſequent act it becomes of no effef, yet it is a 


6 ſufficient performance.“ 
As if a man be bound that his ſon (who is then an in- 


fant) ſhall before ſuch a day levy a fine, or (being infra 
annos 


annos nubiles) ſhall marry B. 's daughter before ſuch a day, 
and before ſuch time the ſon levies the fine or marries the 
daughter, and the fine is a terward reverſed for error, or the 
ſon when he comes of age diſagrees to the marriage, yet is the 
covenant well and ſulhciently performed. | 


3. © But where there is any doubt as to the conftruc- 
« tion of a covenant, it is a rule, © that it is to be taken in 
© that ſenſe which is moſt ſtrong agatuſi the.covenantor, and bene- 
&« ficial to the other party.” | 


Therefore, where the defendant covenanted with the Hookes v. 
plaintiff, that if he would marry his daughter, that he .. 103 
would pay him 20l. per ann. without ſaying for how long, it 1 Sid. 151. 
was held that it ſhould be for the /ife of the plaintiff (the 
grantee) and not for one year only. For ſuch conftruc- 


tion was moſt beneficial to the grantec, and againſt the 
grantor, 


cc Therefore covenants being intended for the benefit of 


ec covenantees, by no act ſhall the covenantor be allowed 
© to defeat the effect of his own covenant,” 


As where the defendant covenanted, “ That the plain- g,;5. v. Goode 
tiff ſhould have all the grains made in the defendant's hand. 
brewhouſe for ſeven years,” and the breach affigned was, uf Reym. 
that the defendant had put hops into the grains, by which they Sic Tho. Jones 
were ſpoiled, and the cattle would not eat them. The action 191. 
was held well to lie; for the intention of the parties was, 
that the plaintiff ſhould have the benefit of the grains, 
which by this means were uſeleſs. 


So if I covenant to leave all the timber which is grow- 
ing on the land when [| take it, and at the end of the. 


term cut it down, but leave it there, it is a breach of the 
covenant, | 


4. No covenant ſhall be conſtrued to a greater extent 
* than the words import.” 


1. In point of ime. 


1. In covenant, the plaintiff declared, on an indenture * 
in which it was 3 & That whereas Lord Arlington gy 9 
had appointed 7. Jenkins to be his deputy-poſtmaſter for 2 und. 41t. 

fix months next enſuing, and the ſaid T. Fentins covenanted, * I 
that during the time he ſhould continue poſtmaſter, he 
would execute the office, and well and truly pay over 
ſuch monies as he ſhould receive,“ &c, &, The defend. 
ant pleaded performance, and the plaintiff replied, That 
the ſaid Fenkins had continued deputy-poſtmaſter for ue 
years after, and ſuch a day in that time received fo much, 


and 
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Woodroof v. 
Greenwood. 
Co. Eliz. 517. 


City of London 
v. Greyme. 


Stephens v. Car- 
riagton. 


Douglas 26. 


Davenant 9, 
Biſhop of Sarum. 
2 Lev. 68. 

1 Vent. 223. 


and had not paid it over. Pn Cu-. No action of covenant 
will lie; the indenturel imits the time to fix months, dur- 
ing which the covenant continues, which being expired, 
the continuance muſt be on a new agreement, not on the 
firſt indenture ; and the time mentioned, “during which 
he ſhould continue, &c,” refers only to the ſix months. 


2. Not to take in thor perſons, or different from thoſe 
mentioned in the caygnamt. 


As where tenant in tail, reverſion to the Queen in fee, let 
for twenty-one years, and covenanted that the leſſee ſhould 
enjoy “ againſt all perſons except the queen, her heirs or 
fucceſſors, being kings or queens of England; the Queen 
granted by patent her reverſion to Mentwoerih; tenant in 
tail died without iſſue, and Fentworth entered; upon which 
the plaintiff (the leſſee) brought an action of covenant, 
and it was held well to lie, for this covenant did not ex- 
tend to the patentee of the Queen. 


3. Nor to vary the duty to be performed.” 


For where the city of London covenanted “ To find 
eight men to grind every day in Bridewwell dock, and that 
if they failed in any part, that the defendants ſhould re- 
tain ſo much per man out of the rent” (the city being 
leflors of the houſe). The defendants pulled down the 
corn-mill and erected an horſe-mill, and then wanted to 
dedu& fo much as was the allowance for the eight men 
but it was adjudged, That it could not be done, for by the 
change of the ſubjec the covenant was diſcharged. 


So where, on a diffolution of partnerſhip between 
the plaintiff and the defendant, who were wharfingers, 
there was a covenant © That the plaintiff ſhould have a 
moiety of the goods, and that each ſhould bear an 1 
ſhare of the expence of -weighing and dividing; but that 
the plaintiff ſhould ſolely bear the charges and expence of 
conveying his moiety of the goods to a warchouſe he had 
taken, The breach aſſigned was, That the defendant 
had net delrvered the moiety of the goods;” and on demurrer 
the defendant had judgment; for there was no part of the 
covenant to deliver, and therefore no action lay on it: 
though it had been otherwiſe if the defendant had ob/irufed 
the plaintiffin removing the goods. 


4. The operation of a covenant muſt therefore be 


1 confined to that only which is in being at the time of 


ce the covenant,” 


As where in a leaſe made by the biſhop, was that cove- 
nant uſual in biſhops leaſes, © to pay all taxes; this ſhall 
| not 
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not be conſtrued to extend to wy taxes but ſuch as were in 
being and uſe before ; that is, ſy nodals, procurations, tenths, 
and ſubſidies, and not to any charges or taxes after impeſid, 
or of another nature. | | tw Ki. 


s. Expreſs covenants ſhall qualify the generality and Rok caſe, 
& 0. 30. 
4 Rel. 


extent of covenants in law. 


6; Where the covenant is for any thing which is either 
contrary to law, or ſuch as is contrary to good policy to 
ſupport, this action cannot be maintained, 
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Of this deſcription are covenants in reſtraint of mar- Lowe v. Prerg, 
4 Burr. 2225, 


Triage, or in reſtraint of trade, Vid. chap, 2. 


adly. OF PARTICULAR COVENANTS USED IN 
CONVEY ANCES, 


Theſe are, 1ſt, To pay rent. 2dly, For quiet enjoy— 
ment, gdly, To fave harmleſs from all perſons claiming 
title, 4thly, Not to aſſign. Sthly, For repairs, 6thly, 
For further aſſurance, 7thly, To pay taxes, Sthly, Not 
to plough meadows, 


1, Of the Covenant to pay Rent. 


Where the leſſee covenants generally to pay rent, though he 
has had no enjoyment of the premiſſes, as where they were 
burned dawn, and there was a covenant to repair in all caſes 
except that of fire, yet ſhall the tenant be liable for all 
growing arrears of rent under his covenant, 


2. Of the Covenant for Quiet Enjoyment. 


1. Where there is a covenant for quiet enjoyment, this 
Hall not extend to a tortivus ciel ment or eviftien by a firanger, 
becauſe that for this wrong the leilee may have his remedy 
by aQion againſt the ſtranger himſelf; but if the lefſee be 


eſected by the leſſor himlelf, there the leflee may have 
covenant, 


But if the ſtranger claims by eller lite than the leſſors, 
the leſſee may have covenant againſt the leſſor; for he 


then can have no redreſs againſt the ſtranger, whole title 
is good in law, 


2. It is ſaid, that if the leſſor undertakes expre{sly that 
the leſſee ſhall enjoy during the term, “ quietly, peaceably, 
and without interruption,” this will extend as a covenant 
againſt all tortious ejectments whatever, A 

ut 
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But this ſeems not to be law; for in this caſe where of 
the ſale of lands in America, the defendant covenanted that 
he had a good title, and“ that the grantee ſhould enjoy 
without the let, interruption, &c, of the defendant, and 
his hEirs, and of and vom all and every other per ſon or per /ons 
whom ſoet er. The lands in queſtion were ieized as for- 
feited, by the States of America, and on covenant being 
brought on the eviction, the court declined going into 
the queſtion reſpecting the legality of the ſeizure, America 
being then declared independent, but ſeemed to be of opi- 
nion, that a covenant, even extenſive as the words in this 


caſe, ſhould not extend to a tortious eviction by any per- 
ſon. ; 


However, though the general covenant to ſave harmleſs, 
or for quiet enjoyment, does not extend to the tortious 
acts of a ſtranger, yet the leſſor may covenant againſt the 
afts of a particular per ſon or per ons; in which cate covenant _ 
will lie, in caſe of a tortious ejzeAment by them. 


Therefore where the plaintiff declared, that the defend- 
ant had iold a quantity of goods to her teſtator, which 
had been arreſted at Archangel by one Bell, and that the 
defendant covenanted to ſave him harmleſs from any coſts 
or charges relating to ſuch ſeizure, and then averred that 
Beil having arreſted thoſe goods, that the teſtator was put 
to an expence of 1500l, re{peCting ſuch arreſt, which the 
defendant neglected to pay; it was reſolved, That though 
Bell's act might have been tortious, yet that the defendant 
e. expreisly covenanted to ſave the teſtator harmleſs 
againſt it, that he ſhould be liable. 


«© The breach of this covenant muſt be by /ome 
act inconſiſtent with the covenant,” _ 


For where the covenant was for quiet enjoyment, with- 
out let, trouble, or interruption; and the breach aſſigned 
was, that the leſſec having underlet, the (er had forbid the 
tenant to pay his rent: it was held to be no breach; for 
there was no act cauſing a breach. 


So where a tenant for life made a leaſe for twenty-one 
years, by indenture, and covenanted, “ That he had not 
done any act to prejudice the ſaid leaſe, but that the 
leſſee ſhould enjoy it againſt all perſons.” The tenant 
for life died, and his leflor entered: on which the leſſee 
brought covenant againſt the executor of the, tenant for 
life; and it was adjudged, That it lay not; for the laſt 
words, that the Ieſce ſhail enjoy it againſ{ all perſons, refers 10 
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the firſt words, for any af? done by him; and ſo the covenant 
was not broken. 


But an aQ of a ſervant who enters by command of his 
maſter, ſhall be a ſufficient breach within this covenant. 


But where the covenant is for quiet enjoyment 
againſt the lau let, ſuit, ery, or evictin of the cevenanter 
himſelf, his heirs and aſſigns, a diſturbance by him, i «one 
under a claim of right, is a breach of covenant: as here 
where it was by locking up two pews in a church, which 
had been parcel of the demite on which the covenant was 
made: and the grantor {hall not be admitted to tay chat 
the act was zortious, and io not within the covenant ; net- 
ther in this caſe need the declaration exprets the d' Kurb- 
ance to be under a claim of right, it clearly appearing to 


be ſo. 


5. This covenant for quiet enjoyment is uſually from 
*« any acts of the leſſor, or any claiming under him. 
« Thole who claim under him are thoſe who come in privity 
& of title, as heir, executor, aſſignee.” 


But there are others to whom this covenant extends. 


As in this caſe, where /eme covert ſeiſed in fee, ſhe and 
her huſhand levied a fine to the uſe of the huſband for 


life, with power to make leaſes with the uſual reſtrictions, 


remainder to truſtees to ſecure the wife's jointure, re- 
mainder over, with a joint power of revocation during their 
joint lives, and to declare new utes, They did revoke 
and declare new uſes, taking away all the utes which 
followed the huſband's eſtate for lite, and leaſing power, 
and limiting new uſes to the wife for life, and after 
ſeveral intermediate remainders, to Lord Tankeruilie in 
tail. After this new declaration of uſes, the huſband 
made the leaſe in queſtion with the covenant for quiet 
enjoyment againſt him, and a claiming und» him, Lord 
Tankerviile having evicted the Iciſee, covenant was ad- 
judged to lie againſt the executors of the huſband; for 
though the eſtate moved from the wife, yet the Hub nds 
aſſent being neceſſary to the declaring of the new uſes, Lord T.n- 


terville was a perion claiming under him, and ſo within the 
covenant, 


3. Of the Covenant to ſave harmleſs. 


“This covenant is ſimilar in its nature to that for quiet 
« enjoyment, and the law as to it-is the lame.“ 
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Therefore this covenant is not broken by the tortiou? af? 
of any one not claiming under the leſſor. 


For where the leſſee of a term rendering rent, aſſigned 
it to J. S. and J. S. covenanted to fave the leſſee harmleſs 
of all rents payable to the leſſor, and afterwards J. S. let 
part of the land to the firſt leſſee, and his hay was there 
diſtrained for 1 ent-arrear ; this was held to be no breach of 
the covenant; for the diſtreſs of the hay was unlawful (it 
being before ,. V. 3.) and a treſpaſs; and the ſufferance 
of the rent to be 1n arrear, was no breach of the covenant 
without actual damage. 


4. Of the Covenant that the Leſſee ſhall not alien or 
align. 


1. Where the covenant was to that effect, “That the 
leſſee ſhould not aſſign, transfer, or ſet over the ſaid pre- 
miſſes, or any part thereof,” and the leſſee made a leaſe for 
part of the time, it was adjudged, that ſuch under-leaſe was 
no aſſigning, transferring, &c. and ſo was no breach of 
the covenant. 


2. So where the leſſee made a leaſe of his whole term, 
but reſerved the rent to himſelf, it was held to be no aſſignment, 
but an under-leaſe, though leflee parted with his whole 
term, 


3. So where the covenant was, “ That the leflee ſhould 
not aſſign over his term without the leflor's conſent firſt 
had in writing, and the leſſee deviſed the term without 
any ſuch conſent obtained ;” this was held to be not ſuch 
an aſſignment as was a breach of covenant. 5 


4. So any aſſanment by ad of law is not a breach of this 
covenant, as if the leſſee become a bankrupt, an aſſignment 
under his commi//:2n is not a breach of the covenant, 


Though this is ſo laid down in the laſt caſe, the point 
ſeems not completely ſettled; for in this caſe where the 
queſtion was, Whether in caſe of ſuch a covenant, an exe- 
cutor could aſſign for to carry into execution the purpoſes 
of the will ? the court were equally divided, 


gut where ſuch aſſignment is not neceſſary, the exe- 
© cutor or adminiſtrator ſhall be ſtrialy bound by ſuch a 
& covenant,” | | 


For where the covenant in a leaſe was, © That the 


* Har- leſlee, his executors, adminiſtrators, or; aſſigns, ſhould 
Fiion, 


Paſc. 28 G. 3. 
2 Term Rep. 


45 


not ſet, let, or aſſign over the whole premiſſes demiſed, or 


any 
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any part of them, without leave in writing firſt had and ob- 
tained,” under penalty of forfeiting the term, and the % 
ſce's adminiſtratriæ did under-let for part of the time; this was 
held to be a forfeiture, and that leave by parole was not 
ſufficient. 


5. So where the covenant was not to aſſign the whole 
or any part of the lands demiſed, without the leffor's con- 
ſent, and the leſſor entered into part himſelf, and then the 
leſſee aſſigned; this was held to be a breach of the cove- 
nant, notwithſtanding the leſſor's entry. 


6. If the leſſee is bound not to alien or aſſign without 
licence, if that licence is obtainez, and an aſſignment takes 
place, the aſ/ignee is not bound by the covenant, but may alien 
without licence again obtained ever after; for by the 
licence the condition is gone and diſpenſed with. 


So if a forfeiture has incurred by aſhgnment, 1f the 
leſſor accepts. rent afterwards, it is a waiver of the for- 
feiture; but in ſuch caſe it muſt appear, that at the time 
he accepted the rent he knew of the forfeiture incurred, 
as otherwiſe he ſhall not be bound, 


5. Of the Covenant for Repairs, and to deliver up 
in good plight as the Leſſee received the premiſſes. 


1. If the leſſee covenants to keep an houſe in repair, and 
leave it in as good plight as it was at the time of making 
the leaſe; in this caſe the ord:nary and natural decay is no 
breach of covenant; but the letlor is bound ro do his 
beſt to keep it in the ſame plight, and ſo ſhould keep it 


coyered, 


And where there is this covenant on the part of the leſ- 
ſee, :f he pulls down houſes, or ſuffers them to decay, no action 
will he againſt him z{ the end of the term; for before that 
time he may repair them: but if he cuts down timber or trees, 
covenant lies immediately, for /uch cannot be replaced in the 
fame plight, at the end of the term. 


2, A general covenant to repair, and to deliver up in 
© repair, thall extend to whatever ere&ions or buildings 
e ſhall be raiſcd during the term,” 


For where on a demiſe of three meſſuages for forty-one 
years, the leflee covenanted “ to build three houſes in the 
room of thoſe which were then ſtanding, to maintain the 
houſes ſo to be erected, and to deliver them up in ſuf- 
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ficient repair,” The leſſee erected five houſes, and at the 


end of the term 4% on? of them out of repair : Covenant was 
adiudged to lie; for the covenant to leave in repair ſhould 
extend to all, 


Beale v. Taylor. 3. It has been held, that if the leſſor covenants to re- 
1 Leone 237- pair during the term; if the leſſor will not do it, the lefiee 


7 1d. Raym. may repair and pay himſelf by way of retainer: but Holt, 
Ft Chief Fujtice, doubted of this, unleſs there was a covenant 
to deduct the expence of the repairs from the rent, 
Prettyman v. 4. If the covenant is, © It is agreed that the leſſee ſhall 
Ten keep the houſe demiied in good repair, the er putting it 


iK >, g 9% repair,” covenant lies againſt the leſſor on theſe 


words, if he does not put it into repair. 


6. Of the Covenant for further Aſſurance. 


Roſewell's caſe. 1, If the covenant is, “ That the party ſhall make ſuch 


5 Co. 19, further aſſurance to the leſſee or purchaſer, as his counſel 


ſhall deviſe,” in this caſe the r or purchaſer himſei cannot 
dediſe the 4 2 ance ; for then it would be no plea to ſay, quod 


conftaum non dedit aduiſamentum ; but the ceunſel ſhould de- 
viſe it. 


Higginbothams And where the covenant is the ſame as the laſt caſe, he 

cat- counſel! fuld not give the advice or notice of the aſſurance he 

* had deviſed, immediately e the r or bargairer ; but he 
ſhould give it to his client the leſſee or bargainee, who 
ſhould communicate it to the party who was to make it, 


Bennet's caſe, 2, If A. covenanted with B. to make ſuch aſſurance as 


Cro. Eliz.g. B's counſel ſhould adviſe; iſt, B. muft give notice of the of- 


furance, otherwile 4. could not 3 how to make it; 2dly, 
B. is to give the aſſur ance to A. for his peruſal, and to take 


advice on it, and A. is to have convenient time to per- 
fect it. 


Pierpoint v. 3. If the covenant be to make further aſſurance at all 
Thimbleby. times at the charge of the covenantee, the covenantor 
: ws Abr. ſhall have a reaſonable time to do it, after having notice 
ware of what 1s intended. 


7. Of the Covenant to pay Taxes. 


Cranſton v. . In this caſe, the rent was reſerved in the leaſe to be 
Clark. paid, without any degucliun or abatement whatſoever ; it was 
Sayers Rep. 78. neverthclets reſolved in this caſe, that as by the land-tax- 

act the tenant is enabled to deduct the land-tax out of his 


rents 


* 
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rent, that he has @ right in al caſes ſo to flop it out of the rent 
to his landlord, unleſs there is an expreſs agreement that be ſhould 
not, | ; 


2. Where there is the covenant uſual in leaſes that the 
tenant ſhall pay all taxes /the /and-tar on q excepter) under 
this clauſe the landlord is only 5ound te allow the land-tax at 
the rate and in proportion io the rent, at the time of the de- 
miſe, not for any inereaſe on account of the improvement 
of the eſtate; in this caſe on a building leaſe, the land- 
tax at the time of the leaſe made was 31 8s. but in con- 
ſequence of houſes being built, an addition was made to 
the land-tax of 51. 128; it was adjudged, That the leſſor 
was only obliged to allow the gl. 8s, the afleſſment when 
the leaſe was made, 


8. Not to plough Meadow, and to uſe and deliver 
up the Land in an hufband-like manner. 


In this caſe it was decided, That this covenant fhall 
only extend to what was real.y meadow at the time of the de- 
miſe; and if the land is deſcribed in the leate under the 
title of meadow, which in fact is then arable, the tenant 
ſhall not be eftopped by the words of the leate, to prove it 
not to have been meadow, 


2. In covenant on a leaſe whereby the defendant cove- 
nanted to uſe the land in an hutband-hke manner, and to 
deliver it up in like condition. In ſumming up to the jury, 
Tuſiice Buller laid it down, That it was matter of law to 
determine what was uſing the land in an hufſband-like 
manner, and gave it as his opinion, that under ſuch a cove- 
nant the tenant owght te uſe on the land all the manure made 
there, except that when his time was ont, he might carry 
away ſuch corn and ftraw as he had not uſed there, 
and was not obliged to bripg back the manure ariſing 
from it. 


3. OF COVENANTS SECURED TY BOND OR PENALTY. 


1. There is a difference between covenants in general 
cc and covenants ſccured by a penalty or forfeiture. In 
“the latter the obligee has bis election to bring an action 
6 of debt for the penalty, after a recovery of which he 
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cannot again reſort to the covenant; becauſe the penalty 
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Another diſtinction is, where the penalty is only in na- 
ture of puniſhment, or in terrorem, and where it makes part 
of the agreement as a compenſation, 


As if the covenant be“ not to plough meadow,” and 
there be a penalty of 5ol. an acre, there a court of equity 
will rclieve; for there the penalty is as a puniſhment: 


but if the covenant had been © to pay zl. for every acre 


of meadow ploughed,” this is part of the agreement, and 
there is no alternative; it is the particular liquidated ſum 
agreed upon by the parties, and 1s the proper quantum of 
the damages which the jury ought to find, 


And therefore where the covenant was by the defend- 
ant, not to marry any one except the plaintiff; and if he 
did, that he would pay her 1000l, this ſum, it was held, 
ſhould be the ſettled quantum of the damages to be found 
by the jury, | 


2, A difference is alſo to be obſerved between aſſigning 
a breach on an action of covenaat and in debt on a bond 
for the performance of covenants : That in covenant it is 
ſufficient to aſſign the breach in the words of the covenant ; 
becauſe all 1s recoverable in damages, and there ſhall be 
what the plaintiff can prove he has tuſtained ; but in debt 
on the bond a certain breach mult be aſſigned. 


Though if the ſubfance of the breach ſo aſſigned is proved, 
it is ſufficient, though not preciſely as laid: as bond by 
the leſſee not to cut trees, and breach aſſigned in cutting 
twenty tries, proof of the cutting of ten will tupport the ac- 
tion; for the cutting the trees is the ſubſtance, 


3. At common law, if debt was brought on a bond for 
performance of coycnants, the plaintiff could affign but a 
ſingle breach. But if the action was covenant, he might 
aſhgn as many as he pleaſed, 


But it is now enacted by ſtatute 8 & 0 V. 3. c. 10. 
That in debt on a bond or penal ſum, for performance 
« of covenants, the plaintiff may aſſign as many breaches 
cas he pleaſes, and the jury ſhall aſſeſs damages for ſuch 
&© as have been broken: and in caſe of judgment on de- 
© murrer, or by nibil dicit, the plaintiff may ſuggeſt upon 
the roll as many breaches as he ſhall think fit, upon 
« which a writ of inquiry ſhall go : but the defendant 
© may pay all damages and coſts, &c, and then there ſhall 
« be a ſtay of execution; but the judgment ſhall ſtill re- 
* main as a further ſecurity to anſwer the plaintiff ſuch 
„damages as may be ſuſtained for further breach of any 

„ covenant 
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te covenant in the ſame indenture, upon which the plain« 
« tiff may have a /cire facias teties quotes. 


The reaſon of enaQing this ſtatute was this: That at 
common law the party might bring debt, and recover the 
whole penalty, which, as it often exceeded the real da- 


mage, the other party was driven to equity for that relief 


which this ſtatute gives. 


Theſe deciſions on the ſtatute have therefore taken 
place: 


1. If debt is brought for the penalty, and iſſuc joined on 
nil debet, the jury ſhould not give a verdict for the whole, 
but afſe/s damazes for each breach aſſigned; and therefore, 


Drage v. Brand. 


where, in this caſe, the plaintiff took a verdict for che 


whole penalty, a venire facias de novo was awarded, 


2. But where there is judgment on demurrer (or nil dicit) 
there the plaintiff muſt have uagment for the whole penalty; 
but he cannot take out execution for the whole, but muſt 
ſue out a writ of inquiry : but the judgment fill remains as 
a ſecurity for further breaches, 


And Nate, 1. That if a bond is for performance of 
covenants, that it is forfeited by a breach of a cove- 


nant in law; as if the leſſee is evicted out of the premiſes 
demiſed, 


2, If a man covenants to enter into a hond to the leſſee 
for the enjoyment of certain lands demiſed, and does not 
expreſs what the ſum ſhall be, he ſhall be bound in ſuch a 
ſum as is equal 10 the value of the land. 


4. WHAT SHALL BE A BREACH OF COVENANT, 


Under this head I ſhall confider at what time a 


breach of covenant may be committed; and 2dly, In what 
manner, 


1. As to the time, 


* Covenants conſidered with reſpe to the Time of Perform- 
& ance are of three Kinds : 


1. Such as are mutual and independent, where either 

arty may recover damages from the other for the in- 
“ jury he may have received from a breach of the cove- 
© nants in his favour, and where it is no excuſe for the 
| | | « defendant 
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ec defendant to alledge a breach of the covenants on the 
cc part of the plaintiff.” 


As here where the plaintiff declared, on a covenant be- 
tween his teſtator and the defendant, © That the teſtator 
ſhould aſſign to the defendant an houſe, and that the de- 
fendant ſhould pay 3ol:” and the breach affigned was, 
That the defendant had not paid the gol.” He pleaded, 
That the teſtator had not aſſigned; and on demurrer it was 
held, That theſe covenants were mutual and independent, 
and the parties might have reciprocal actions: ſo that the 


plaintiff's action lay before the aſſignment. 


So where the plaintiff declared in covenant on the ſale 
of an eſtate by him in Dominica in conſideration of 5col. 


and an annuity of 1601, per ann, and the detendant cove— 


nanted with the plaintiff “ that he, the ſaid Bore (the 
plaintiff) well, truly, and faithfully doing, fulfilling, and 

rforming the ſeveral agreements, covenants, Ac, that he 
the defendant would well and truly pay the ſaid annuity ;? 
the breach was for two years and a half arrears of the an- 
nuity. It was adjudged that theſe were mutual covenants, 
and not one a condition precedent the performance of the 
other, and ſo that one could not be pleaded in bar of the 
other. Per De Grey, Ch, Fuſt. Where the participle “ do- 
ing, performing,” &c, is prefixed to a covenant, it is clearly 
a mutual covenant, and not a condition precedent, 


Of this firſt ſpecies of mutual covenants, and which beſt 
ſhews their nature, are thoſe where there is a negative code- 
ant on one part, and an affirmative on the other, in conſi- 
deration of the performance of the negative, 


As where there was a negative covenant not to follow a 
trade, and in conſideration of that the plaintiff promiſed ta 
pay him 100l. per ann. during his life, this was held to be 
an independent covenant, and not to depend on the per- 
formance of the other: for the defendant never can be ſaid 
to perform his covenant, for a negative covenant nevercan 
be ſaid to be performed; ſo that the plaintiff would be with- 
out remedy for his 100l. per ann. if there were not mutual 
and independent remedies. 


2. © The ſecond ſpecies of covenants conſidered with 
& reference to the time of performance are, ſuch as are 
& conditions and dependent, in which the performance of 
4 one depends on the prior performance of the other; and 
& therefore till the prior condition 1s performed, the other 
«© party is not liable to an action of covenant, 


cc The 
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11 The principal doubt under this head is, what conſti- 
* tutes a prior condition; and theſe reſolutions following 
tc have taken place:“ 


1. The plaintiff declared that he covenanted to transfer 
to the detendant, on or before the 21/7 of September, ſo much 
ſock, and that the defendant con/ideratione præmiſſorum, co- 
venanted to accept and pay for it; and breach aſſigned 
that he was ready to transfer, and that the defendant then 
and there refuſed to accept or pay for it. On demurrer 
it was objected, that the transfer was acondition precedent, 
and that the plaintiff ſhould therefore ſhew an actual tranſ- 
fer before he brought his action; but it was held, that in 
confeceratione præ miſſorum is in conſideration of the covenant to 
transfer, not of the aQual transfer: That it was therefore 
not a condition precedent, but that a tender was ſufficient 
to ſupport the ion, 


2, In executory- contracts, if the agreement be, that 
one ſhall do an act, and for the Voing thereof that the other ſhall 
pay, there the doing the act is a condition-precedent, and 
the party who is to pav ſhall not be compelled to part with 
his money till the thing can be performed for which he is 
to pay. 


But there are exceptions. 


As if the day appointed for payment 1s before the time 
when the thing can be performed, an action may be brought 
for the money before the thing be done; for then it appears 
that the party relied upon his remedy, and intended not 
to make performance a condition precedent; But alter 
where the day is ſubſequent to the performance. 


3. But where prior performance is neceſſary, that per- 
formance by one party immediately raiſes a duty on the 
part of the other, and he is hound to perform his part 
within convenient time, and without requeſt, 


4. The dependence therefore or independence of co- 
& venants is always to be colteRed from the evident tenſe 
*& and moans ot the parties, and however tranſpoſed the 
* words may be, their precedency muſt depend on the or- 
« der of time in which the intent of the parties requires 
& their performance. 


As where the plaintiff declared that the defendant cove- 
nanted, That at the end of a year and a half he would 
reſign his buſineſs of a mercer in favour of the plaintiffand 
another, who ſhould execute deeds of partnerſhip for four- 
teen years, and that immediately after the execution of ſuch deeds, 


be would permit the plaintiff and ſuch otker to carry on the ſaid bu- 
inc /s 


* 


283 


Blackwell v. 


Nath. 


1 Stra. 535. 


Thorpe v. 


Thorpe. 


Saiks 171. 


Puter v. Carter. 
1 Roll. Ab. 438. 


Der Lord Maus- 


geld. 


- 


Doug]. 665. 


Kingſton v. 


Freſton. 


Paſch. 18. 
Geo. 3 B. R. 
quot. Dougl. 


064. 


i 
N 
: 
| 


284 COVENANT. 


Ane in the defendant's houſe, and that he (the plaintiff) 
covenanted that at and before the ſealing of the ſaid deeds, 
that he would procure good and ſufficient ſecurity to be given to 
the defendant to ſecure to him 2501, per month until the 
value of the ftock ſhould be reduced to 4o00l.” and aſ- 
ſigned a breach, that he was always ready to perform his 
part, but that the plaintiff had not reſigned, and refuſed to 
ſurrender up the ſaid buſineſs at the time fixed. The de- 
fendant pleaded that the plaintiff had not given nor ten- 
dered ſuch ſufficient ſecurity for payment of the 250l. 
On demurrer the defendant had judgment ; for the eflence | 
of the agreement was, that the defendant ſhould not truſt 

to the pertonal ſecurity of the plaintiff, when he delivered 

up to him his ſtock and buſineſs, and therefore the finding 

ſecurity was a condition precedent, and performance ſhould 

have been averred, 


Doug). 665: 2d, * The third ſpecies of covenants, conſidered with re- 
« gard to the time of performance, are ſuch as are mutual 
& conditions, and to be performed at the ſame time. In 
« theſe, if one party is ready, and offers to perform his 
1 Lev. 293, part, and the other negleQs or refuſes to perform his, 
& he who is ready and offers, has fulfilled his engagements, 
«© and may maintain this action for default of the other, 
© though it is not certain that either is obliged to do the 


6c firſt a.” 
Jones & alt. v. As where the plaintiffs declared on an agreement by the 
Barkley. defendant to pay 6ool. on the plaintiffs aſſigning an equity of 


Dougl. 659 redemption of a certain quantity of ſtock to one Lane, and 


executing to him general releaſes of all demands of the 
plaintiffs againſt him, and then averred that they had of- 
fered to aſſign to Lane the equity of redemption of ſuch 
ſtock as aforeſaid, and had rendered to him a draft of ſuch aſſign- 
ment and releaſe, and then offered to execute the tame, and 
would have then executed the ſame, but that the defendant 
diſcharged the plaintiffs from ſo doing, and that the defend- 
ant had not paid the 6ool. or any part of it. It was ad- 
judged that the word en makes it a covenant to be perform- 
ed at the ſame time by each party, and that therefore where 
the plaintiffs offered, and were ready to perform their part, 
and the defendant refuſed to perform his, that the plaintiffs 
ſhould maintain their action for the non-performance, 


2, © But where the plaintiff relies on a tender and refu- 


&« ſal, it ſhould appear that he could have performed his part 
» © when the tender was made,” 


Clark v. Tyſon, For where the iſſue was on the tender of ſtock at a certain 
Stra. 504 day, it was proved that though the books were not open far 
4 transfer 
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transfer of ſtock that day in common form, yet that b 
leave of a director (which was not uſually denied) a tranſ= 
fer might be made, but that the defendant never attended, 
It was reſolved, that the plaintiff had not performed his 
art fo as to entitle him to the action, for perhaps leave 
might not have been obtained, and ſo he could not perform 


his part. 
3. «© Therefore if one party diſables himſelf from per- 
& forming his part by any act of his own, the other party 


cc is not obliged to offer to perform his part, but may have 
cc his action immediately,” 


As where the leſſor covenanted with the leſſee to make 
him a new leaſe on ſurrender of the old within twenty 

ears, and before the twenty years expired, the leſſor 
aliencd the land to another by fine, it was adjudged that 
the action lay immediately; for that he had diſabled 
himſelf to accept a ſurrender, and ſo to make him a new 
leaſe. 


2. I thall now conſider in what manner a breach of cove- 
nant may be committed, 


I. © Tf the covenant is a covenant in deed, this action 
will lie only for a misfeaſance, but not for a nonfeaſance. As 
if a man grants a way, covenant lies for ſtopping it up, but 
not forletting it out of repair, 


For covenants in deed muft be broken by ſome act 
* done,” 


As where in marriage-articles the huſband covenanted, 
that the lands aſſured to the wife for her dower were of the 
yearly value of 1000l. and ſhould ſo continue notwith- 
ſtanding any act done or to be done by him, and the breach 
aſſigned was that the lands were not of the yearly value of Ioool. 
It was adjudged that the covenant would not lie, tor there 
was no act cauſing a breach, 


So where a parſon let his reQory for three years, and 
covenanted with the leſſee that he ſhould have and enjoy 
it for the term without any expulſion, or any act to be 
done by the leſſor. The parſon was afterwards deprived 
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having ouſted the leſſee, he brought an action on the 
covenant, and it was held not lie, for this was no act of 
the leſſor, but merely a nonfeaſance, and ſo not within the 
covenant, In like manner, as if a man covenants not to 
do waſte, permiſſive waſte is out of the covenant, 
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2. © But in the caſe of a covenant in law, action lies 
cc on it, though there has been no act to cauſe a breach.“ 


As where the defendant was leſſee by the word demiſi; 
and covenant was brought by the leſſee; becauſe that the 
leſſor was not ſeiſed, but a ſtranger, and the action was 
held well to lie on the covenant in law, though the //- 
fee had never entered, and no actual expulſion had taken place; 
for it would not be realonable to force the leſſee to enter 
and become by ſuch entry a treſpaſſer. 


. ** Breach of covenant muſt always refer to that which 
ce is the ſubfect matter of the covenant or undertaking.” 


As where there was a covenant in the leaſe of a manor 
for years, that if the leſſee %u bed, or put out any of the 
copy holders paying their duties and fervices, that the leaſe 
ſhould be forfeited, &c.; and breach aſſig ned, that the leſ- 
ſee entered upon a copyholder in a cowhoute, parcel of 
the premitles, and beat him; and for that diſturbance this 
action was brought. On demurrer it was adjudged, that 
the covenant only applied to diſturbance by ouffer of the 
lands of the copy holder, not to perſonal injuries, and fo that 
the covenant was not broken. 


So where in covenant for quiet enjoyment by the de- 
fendant to the plaintiff, the breach aſſigned was, “ That the 
defendant had exhibitcd a bil in Chancery azainfſi him, for 
ploughing meadow, and wbtained an injundtion, which had been 
diſſolved with 20l. coſts.” On demurrer, this was held to 
be no breach of covenant; for it was quiet enjoyment $ 
and this was a ſvit for we. 


4. Breach of covenant muſt always be committed on 
that which ts granted by and paſſes under the deed containing 
ce the covenant,” 


For where the plaintiff demiſed to the defendant cer- 
tain premiſſes excepting one cliſe; and breach was aſſigned, 
an entry into this cloſe, the action was held not to lie; for 
though the exception was an agreement that the cloſe 
ſhould not paſs, yet it was no agreement on the part of 
the leflee that He ſhould not occupy nor enter on it, and there- 
fore his entry was no breach : The only caſe in which an 
exception ſhall be an agreement to charge the leſſee is, 
when he agrees to let the leſſor have a thing dehors which 
he had not before, as a way over the land demiſed, 


5. © To ſupport this action, the breach muſt be com- 
« mitted during the exiſtence of the eſtate on which the co- 
« yenant is placed; for if the eſtate expires at the time 


«© the 
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te the covenant is broken, this action it ſeems cannot be 
&« maintained,” 


As where the tenant for life leaſed for years : the leſſee 
by indeoture, bargained and fold all his eſtate, to have and 
to hold in as ample a manner as. he held it: the tenant 
for life died before all the years were expired, and the bar- 
gainee brought his action againſt the bargainor for the 
eviction before the end of the term; and it was held not 
to lie : for this was no warranty ; if it had, as by the death 
of the tenant for life the leaſe expired, the covenant 
founded on it determined with the eſtate. 


«© But if the eflute continues alter the breach committed, the 
ce action will lie even after the eſtate expires.” 


As where the covenant was, that the lefſee ſhould enjoy 
the premiſſes diſcharged of tithes, but that if the leſſee 
was ſued for them, and a recovery had, that he ſhould re- 
tain ſo much out of the rent : After the term expired, the 
lefſec was ſued for two years tithes owing while he was in 
Fang ag and had a recovery againſt him. He was al- 

owed to recover to that amount in covenant againſt the 


leſſor. 


2. OF COVENANT WITH REFERENCE TO 
THE PERSON. 


Theſe are, 1. Such as are joint and ſeveral. 2. Such as 
reſpect aſſignees. 3. Heirs and executors, 4. Baron and 
feme. 5. 'Tenants in common, 


I, OF JOINT AND SEVERAL COVENANTS 


e with and to them together, and quelibet eorum ; 
ſhall its conſtruction be determined by the intereſt which 
it paſſes ; that is, if each of the covenantees hath, or is to 
have, a ſeveral iniereſt or tate, there, though the words be 
Joint, each ſhall have a ſeveral intereſt under the words 
«© cum quolibet corum : but where the intereſts are not ſe- 
veral, theſe words ſhall not make the eſtate ſeveral, which 
by the former words was created joint, 


1. Where a covenant is made te many Jointly, as 
yet 


% And the action is to be brought therefore, joint! 
& or ſeverally, according to the intereſt which it pales,” 


2. © So joint covenants ſhall be taken diſtributively for 
ce the benefit of the eſtate.“ 


As where two made a leaſe and covenanted, “ That 
the leſſee ſhould enjoy the land without let from them or 
any 
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any other perſon,” and one a/axe, diſturbed the leſſee; it 
was adjudged to be a breach of covenant, and that this ac- 
tion lay againſt the diſturber, though the words of the co- 
venant-were not ſeveral, 


„% Where the covenant is a covenant in law, it ſhall be 
© taken to be joint, if the intereſt is ſo, and the action 
*© muſt be brought againſt the covenantors jointly, for a 
© breach at the time of the making of it: But for a ſubſequent 
cc breach it may be ſued ſeverally.” 


The plaintiff declared, on a demiſe by the defendant 
and one F. S. virtute cujus he entered and was poſſeſſed till 
ejected by the defendant, and that neither the defendant 
nor FJ. S., ought to have demiſed, for that one R. was 
ſeiſed in fee, It was reſolved, That there being no ex- 
preſs covenant, the action was founded on the covenant in 
law, on the word © Demi/erunt ;” and as the intereſt grant- 
ed by the word was joint, fo was the covenant, and the 
action ſhould have been brought againſt both the leſſors 
for that breach, and would not lic againſt the defendant 
alone. 2. But as to the breach by the evifon, it was well 
aſſigned ; for it was the ad? of one only, and in conſtruction of 
law each did demiſe, and it was a ſeveral contract as to 
their ſubſequent acts. 


4. If a deed indented is made between two parties, and 
a third perſon is afterwards named in the deed, and com- 
priſed in the covenant, and tuch third perſon ſeals the 
deed, yet no action will lie for or againſt him on the in- 
denture; and a releaſe from him ſhall be void, for he is no 
party to the deed. But if the deed was a deed-poll as to 
omnibus Chriſt: fidelibus, &c, there a covenant may be made 
to divers perſons, 


5. Where a covenant is joint and ſeveral, an action wo 
be brought againſt one, and breach aſſigned in the negle 

of both ( in covenant by two, to receive the plaintiffs 
rents, and to account; and breach aſhgned the not ac- 


counting, they nor either of them); for perhaps one never ſealed 
the 3 and one man often covenants for the act of ano- 


ther. 


6. If ſeveral covenant jointly and ſeverally, a defeaſance 
to one is a defeaſance to all: but the covenantee may cove- 
nant with one not to ſue him, and yet ſue the others; for 
though in ſuch caſe @ rekaſe to one would be a releaſe to 


z 


„all (Co. Litt, 232.) and a covenant not to ſue is to avoid 


circuity of action, conſtrued a releaſe, yet it is not ſo in 


its nature; and therefore where he has a remedy left 
againſt 
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againſt the reſt, it ſhall be conſtrued a covenant, and no 
more, 


But two deeds made at the ſame time, between the ſame 
parties, that have not a reference one to the other, ſhall not be 


conſtrued a defeaſance one of the other, 


And Note, That in the caſe of leaſes for years, the de- 
feaſance may be after the firſt deed. But it is otherwiſe in 
the caſe of frecholds of corporeal inheritances. 


2, OF COVENANTS WHICH RESPECT ASSIGNEES, 


- iſt, Theſe are either again aſhgnees ; or, 2dly, By 
em, WE, 


1. OF COVENANT AGAINST ASSIGNEES, 


1. When the covenant relates to and is to operate ona 
thing in bei g, parcel of the demiſe, the thing to be done by 
force of the covenant is quodammodo annexed to the thing 
demiſed, and ſhall go with the land, and bind the aſſignee 
to the performance, though not named. As 1t the cove- 
nant 1s to repair an houſe then demiſed, this ſhall bind the 
aſſignee, though not named. But it 1s otherwiſe where the 
covenant relates to a thing net in being at the time of the 
demiſe. As if it be to build a wall on the land demiſed, 
this not being in h when the covenant was made, it ſhall 
not extend to the aſſignee, if not named. | 


2, But if the covenant mentions the aſſignee; as if the 
leſſee covenants for him and his afhgns, there the aſ- 
ſignee ſhall be bound, by any covenant, for any thing to be 
done on the thing demiſed; as here to build a wall on the 
lands demiſed : but to do any thing which is merely ca- 
lateral to the thing demiſed, as to build an houte on tome 
other part of the leſſor's land, there the aſſignee ſhall not 


be bound, though he is named, 


3. „Wherever a covenant ig for the benefit of the eſtate 
6 demiſed, this ſhall extend to the aſſignec, though not 
© named.“ ; 


As in this caſe, where the leſſee covenanted for himſelf, 
his executors and adminiſtrators, ** to leave fiftecn acres 
27 ear, untilled,” and afterward aſſigned his eſtate to 
the detendant ; and the breach afligned was © That the de- 
fendant had not left the fifteen acres untilled, but on ſuch 
a day had ploughed part,“ &c. exception being taken 
that the aſſignee not being named was not liable; it was 

0 adjudged, 
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adjudged, That the covenant being for the benefit of the gate, 
that he was liable, 


4. “So a covenant which extends to the ſupport of the 


* thing demiſed, fhall bind the aſſignee, though not 
« named.” 


As a covenant to repair the houſes, &c. demiſed, for ſuch is 
for the ſupport of the things demiſed, or, according to 
Spencer's cale, ante, 289. extends to it as being in e//e at the 
time of the demiſe, and therefore ſhall bind the aſſignee. 


5. Though the aflignee be named in the original 


% covenant; yet if it has been broken before aſſignment, 
© no action will lie againft him.“ 


As where the leſſee covenanted to pull down certain old 
houſes, and rebuild others within ſeven years, the leſſee 
did not perform his covenant, and at the end of ſeven 
years aſſigned to the defendant, againſt whom the action 


was brought, and held not to lic, the breach being complete be- 
fore the aſſignment. 


6. © To intitle the leſſor to maintain an action of cove- 


« nant againſt a leſſee, as aſſignee, he muſt be aſſignee of 
« the whole term.” 


For where the original lefſee made an under-leaſe for a 
time, {:mewhat leſs than the term of his leaſe, and the leſſor 
brought covenant againſt the under leſſee; it was adjudg- 
ed not to he, he not being aſſia nee: and the plaintiff hav- 


ing declared againſt him in that capacity, was nonſuited. 
(Vid. ante 201.) 


7. If there is a covenant which runs with the land, as 
to repair ex, gr. and the leſſee aſſigns over, and the aſ- 
ſignee dies inteſtate, the leſſor may have covenant againſt 
the admini/trator of the aſſignee, and declare againſt bim as 
aſſignee. For ſuch covenants bind thoſe who come in by 
act of law, as well as by act of the parties. 


So where the plaintiff declared on a covenant in 
his leaſe for quiet enjoyment, the leaſe being made by 
the defendant's anceſtor, and that the reversion came to and 
vefled in the defendant by aſſiznment thereof; in evidence it 
was proved, That the land deſcended to the defendant, as heir 


= the firſt leſſor; this proof was held to maintain the 
iſſue. 


8.“ With regard to how far the leſſee or aſſignee are 
& chargeable in covenant, there is a conſiderable differ- 
& ence, 1, The leſſee has, from his covenant, both a 


„ privity 
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« privity of contract and of eſtate : and though he affigns, 
« and thereby deſtroys the privity of eſtate ; yet the pri- 
te vity of contract continues, and be is liable in covenant, 
ce notwith/landing the alſignment. But, adly, The aſſignee 
& comes in only in privity of eſtate, and he therefore 7s 


& [jable only while in poſſeſſion.” 
& As to the firſt, therefore, leſſee is liable for a breach 


&« committed by the aſſignee after the aſſignment,” 


In this caſe it was reſolved, That if the leſſee aſſigns, 
though the leſſor accepts rent from the athgnee, yet for 
the breach of any expreſs covenant, th:ugh committed by the 

one? after the a{ſignment, this action will lie againſt the firſt 
leſſee, on the ground of the privity of contract ſtill conti- 


nuing. But an action of debt will not. 3 Co. Walker's caſe. * 


So where the leſſee became a bankrupt, and fo all his et- 
fects aſſigned, and the afſignees fold the term of which he 
was leflee, he was nevertheleis held to be liable on his 


expreſs covenant for rent arrear, after the ſale and aſ- 


fignment by the aſſignees. 


But as to the ſecond, that the aſſignee is liable only while 
in poſſeſſion, it was reſolved, That if the leſſor brings cove- 
nant againſt an aſſignee of his leſſee, the aſſignee may plead, 
& That before action brought, or caute of action accrued, 
that he had aſſigned over:“ for the aſſignee is only charge- 
able in covenant for a breach committed whzle in prſſe//ron, 
not for a breach after aſſignment : as was in this caſe, the 
non-payment of rent, 


And it is no objection that the aſſignee may aſſign to a 
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beggar; for it was the leſſor's folly to accept of the ori- 


inal aſſignee, But he 1s not without remedy, fince the 
leflee is fill liable in covenant, or he may diſtrain on the 
land, 


And though the aſſignment was to a ſeme covert before 
the cauſe of action accrued, yet it is good to diſcharge the 
aſſignee, For a feme covert is of capacity to purchale, 
1 her huſband may diſagree to it. Co, Litt, 3. a. 


350. 


« But it is to be obſerved, that this diſtinction now men- 
tc tioned between the leſſee and aſſignee applies only to the 
s caſe of expreſs covenants in died: For uit differs in the 
&« caſe of covenants, which are collateral,” 
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For if the leſſee afligns; for the breach of any expre/? 


covenant, this action will lie again the Me or his executor, or 
againſt the aſſignee, for a breach committed by the aſſignee 
after aſſignment, and aſter the leſſor had accepted rent from the 
aſſignee ; but it will he for a breach of a covenant in law, or 
which is collateral, agan/7 the leſſee only. 


10.“ Covenant will lie againſt an aſſignee of part of the 
« thing demiſed.“ 


As where the plaintiff demiſed two houſes with cove- 
nant on the part of the leſſee for himſelf and aſſigns to 
repair; he aſſigned one of them, and for not repairing, the 
leſſor brought covenaat againſt the affignee, and the action 
was held well to lie. 


11, © How far afua! poſſe/jion is neceſſary to enable the 
* leſſor to maintain this action againſt an aſſignee, it has 
ce been decided,” 


That by the aſſignment the title and poſſeſſory right 
paſſes, and the afhgnee becomes poſſeſſed in law. That 
as therefore an aſſignee is only liable while in actual poſ- 
ſeſſion, that if he aſſigns over, before a breach, though 557 
aſſignee has not taken actual poſſeſſion, yet that he (the 
firſt aſligace) is not liable to an action of covenant, As 
here, where the defendant was the aſſignee of the original 
leflee, and covenant being brought againſt him for rent 
reſerved on the leate, he ee a. „That, before the rent 
became due, he had atligned all bis intereſt in the pre- 
miſſes to one Rigg, who, by virtue of ſuch aſſignment, 
entered, and was poſſeſſed. The plaintiff replied, that at 
the time when the rent became due, the defendant re- 
mained and continued in pofſeſs:9n, abſq. hoc, that Rigg had en- 


_ tered, Sc. ard on demurrer it was held, That the at- 


{;gnment being admitted, the actual poſſeſſion was not 
ſuicient to charge the firſt aſſignee, the poſſeſſion in 
law being in the tecond aſſignec by virtue of the affign- 
ment, 


But where the defendant was a mortgagee, and the mort- 
gage was made in the form of an aſſignment of all the 
lettee's term (which fhould regularly have been by an 
under-leaſe) it was adjudged, that the mortgagee could 
not be fued as aſſignee, he having never taken actual poſ- 
ſcſhon, and even though the mortgage had been forfeit: 
for the mortgage 1s only conditional, a ſecurity for money, 
not an actual trans/er of preperty. 


12. If a man leaſes ſheep, or any thing perſonal, and 
the leſſee covenants for himſelf and his afsigns at the end of 
the 
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the time to deliver up the ſheep or things ſo let, or ſuch a 

rice for them: if leſſee affigns, this covenant ſhall not 
bind the affignee; for it is but a pertonal contract, and 
wants ſuch privity as is between the leſſor and the leſlee 
and his aſſigns, by reaton of the reverſion, 


But it was reſolved in this caſe, That a leaſe could be 
made of t#4hes with covenants which would extend to aud 
bind the affignee : the covenant was,“ That the lefice, his 
executors, adminiſtrators or a/ſ3;gns would not let any of the 
farmers of the par:lh of Monk/town have any part of their 
tithes,” upon which an action was adjudged to he againſt 
the aſhgnee, 


2, OF COVENANT BY THE ASSIGNEE, 


1. Covenants in law, which run with the land, ſhall 
extend to the ai,, who may maintain this action on 
them. As upon the words“ demiſe and grant,” the at- 


ſignee ſhall have a writ of covenant if ejected; for as the; 


leſſee or aſſignee have the annual profits in return for rent, 
therefore for the lois of thele he 1s entitled to a compenia- 
tion from the leſſor. | 


2. * Aſſignees who come in by 4 of law ſhall have the 
© benefit of theſe covenants, and maintain this action.“ 


As tenant ſtaple by fatute merchant, or elegit, or he who 
purchaies a leaie for years fold under an execution; all 
theſe are aſſignees. So is tenant by the courteſy; fo the 
huſband of jeme leflee for years who ſurvives: all of whom 
may maintain this ad ion as aſſignees. 


At common law no grantee or aſſignee of a reverſion 
could take the benefit or advantage of a condition for 
ce re-entry. It was therefore enacted by ſtatute 32 H. 8. 
e. 34, That all perſons grantees of the reverſion of any 
lands from the king, or grantees or aſſignees of any 
* common perlon, the heirs, executors, ſucceſſors, or aſſigns, 
&« ſhall have like advantage againſt the leſſees by entry for 
© non-payment ot rent, or for waſte, or other forfeiture, as 
be the ſaid leſſors or grantors themſelves had.“ 


On this ſtatute it is to be obſerved, 


1. That as the words of the ſtatute are againſt Mes, it 
ſhall not extend to gi/ts in tail, 
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3. But the aſſignee of part of the reverſſon ſhall. not take 
advantage of the condition; as if there be leſſee of three 
acres, and the reverſion 1s granted of two of them, the 
grantee ſhall not have advantage of the condition, for it is 
entire, and cannot be apportioned. 


4. Whoever comes in by act of the party, as by bar- 
gain and ſale of the reverſion, is an aſſignee within the 
act; but it is otherwiſe where one comes in by act of 
1 1 as the lord by eſcheat, or to one who is in of another 
ellate, 


5. The grantee ſhall not take advantage of a condition 
before he has given notice to the leſſee, but he may of a 
covenant, 


6. The grantee or aſſignee ſhall only take advantage of 
ſuch conditions as are for the benefit of the reverſion, like 
thoſe put, as for waſte, non-payment of rent, &c, ; but 
es for paying a ſum 1n grols, as delivery of corn, or ſuch 

ike. 


7. The aſſignee of the leſſor may maintain covenant 
againſt the leſſee after the leſſee had aſſigned, and he had 
accepted of rent from the aſſignee; for ſuch 1s within the 
ſtatute. 


So alſo the aſſignee of the reverſion, who hath accepted 
rent from the aſſignee of the leſſee, ſhall nevertheleis have 
covenant againſt the executor of the leſſee, and for a 
breach of covenant done after the aſſignment; for it is a 
covenant in fact, and runs with the land, and the leſſee by 
his own act ſhall not diſcharge himſell, 


8. It was formerly (Tel. 222. Hob. 178.) an opinion, 
that the ſurrenderee of a copyhold was not an aſſignee 
within the ſtatute: but modern caſes are otherwiſe, 
That the ſurrenderee of a copyhold reverſion may bring 
debt or covenant againſt the leſſee within the equity of 
ſtat, 32 H. 8, for it is a remedial law, and no prejudice 
can come to the lord, 


4. Though by the cuſtom of London an apprentice ma 
be aſſigned, yet the aſſignee cannot have covenant on th 


indenture of apprenticeſhip: for there cannot be an aſ- 


ſignee by cuſtom, and he is no party to the contract. 


3· OF COVENANT BY OR AGAINST THE HEIR OR 
EXECUTOR, 


I. “ Covenants real, or ſuch as are annexed to the eſtate 
„ ſhall deſcend, and the action be brought either by or 
« againſt 
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v againſt the heir or executor, according to the eſtate and 
ce time of the breach,” 


— 


And where the covenant was to uſe the land in an huſ- Warfen v. 
band-like manner, and to deliver it in like condition, and e 1 
the action was by the executor of the landlord againſt the Ad. 1785, — 
tenant; it was ruled by ice Builer, That this was a 1 
covenant which ran with the land, and that to the executor 


might ſue on it. 


& As to the Hale, the heir ſhall have the action by rea- 
« ſon of the reverhon and injury to it.“ 


As where the leſſee for years covenanted to repair and Lougher v. 
leave in repair, it was held, That the heir ſhould have an Williams. 
action of covenant on this, though not named ; for it was a Shinn bows 
covenant which run with the eſtate, and ſo ſhould go with s. C 


the reverſion to the heir. 


So where the plaintiff declared on a covenant to repair, Vivian v. Cam- 
as heir to his anceſtor, who died the 10 //. 3. and the fis. 
Salk. 141. 

breach was laid on the 3 Ann, and for ten years before, which 
included the time the anceſtor was living; and objection 

being taken for thus including the time of the anceſtor, it 

was over-ruled by Holt, who held, That if the premiſſes 

were out of repair in the anceſtor's time, and continued o 

to the time of the heir, that it was a dama age to the heir, 

and that he ſhould recover, not with reference to the 

length of time that the premitles were out of repair, but as 

much as ſhould be ſufficient to put them into repair. 


2. As to the time of the breach, the action 1s given to the 
executor, as in this caſe: 


The plaintiff as executor declared, that the defendant Lucy v. Levings 
had ſold to the plaintiff's teſtator certain lands, and cove- ton. 
nanted with him, his heirs and aſſigns, that he ſhould * Rn Ae 
enjoy agaioſt him and dir Philip Yanlore, and all claimirg 
under them, and aſſigned a breach that one claiming under 
Sir P. Vanlere had ejeed his teſtator: it was objeed, 
that the action ſhould have been brought by the heir or 
aſſignec: but it was held, That the eviction being 1n the 
life-time of the teſtator, he could not then have heir or 
aſſignee, and fo the action belonged to the executor, But 
queere, if the reaſon might not allo be, 1 hat as the purchaſe 
was out of the per {onal eftate of the teſtator, and the da- 
mages recovered would belong to it, that therefore the 
executor ſhould bring the aQion ? 


2. The action of covenant hes againſt the heir or exe- 
cutor allo, according to their eſtates. 


Us 1. Executors 
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1. Executors or adminiſtrators who come to any term 
of lands or tenements, as ſuch, are bound by the cove- 
nants which run with the eſtate, as belonging to the per- 
ſonal property of the teſtator or inteſtate. 


As if the leſſor covenants with the leſſee to make him 
a new leaſe at the end of his term, and the leſſee dies, his 
executor may have covenant on this, though not named. 


& Where lands come to an executor or adminiſtrator, they 
© may be charged for a breach in their own time, as non- 
ce payment of rent, or with an action of covenant, either 


& in that right or as aſſignees; but there is this differ- 
& ence :"* 


That if the plaintiff declares againſt them as aſ/ipnees, 
they are charged as tertenants, and the judgment is de bonts 


proprits. 


But if the action is brought againſt them, as executors 
or adminiſtrators, the judgment ſhall be de bonis teftatorts, 
even where the breach has been committed in their own 
time; as for repairs, ex. gr.: for it is the teſtator's cove- 
nant which binds the executor, as repreſenting him, and 
he therefore muſt be ſued by that name. 


2. But covenants merely perſonal, deſcend excluſively 


© to the executor or adminiſtrator, and covenant lies only 
& againſt them,” 


As if A. covenants that B. ſhall ſerve D. as an appren- 
tice for ſeven years, and dies, and 5. departs within the 


time, covenant will lic againſt the executor of 4, though 
not named, 


4. OF COVENANT BY HUSBAND AND WIFE. 


By ſtatute 32 H. 8. c. 28. it is enacted, “ That in leaſes 
for life, or for years, of the wife's land, the wife ſhall 
&© be a party to the leaſe, and the reſervation be to her and 


& her heirs; and therefore in covenant on ſuch leaſes the 
„ wife ſhould join,” 


But where the covenant is to baron and feme, the huſband 
alone may bring the action. 


And where the leaſe was of land, of which the wife was 


tenant in common with another, and the huſband and wife 


brought the action, it was held, That the wife might or 
might not join in the action. 


5. or 


5. OF COVENANT BY TENANTS IN COMMON, 
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In actions perſonal, tenants in common {hall join : they { 
therefore ſhould join in an action of covenant, 
Tenants in common of a rever/ion, on a leaſe for years, Kitchen v. i 
ſhall join in covenant for not repairing ; for it is in the 11 a 
© . 'Y. : 
perſonalty merely. Sir T. Nam. 


I ſhall now proceed to conſider the caſes under the * ö 


head of Pleadings in this action, premiſing the following 
caſes as to the per ons who ſhould bring the action. 


t. „ Where the action is founded on an indenture, the 1 Roll. Ab. 517. 
ce perſon bringing the action muſt be à party to the deed, | 
5 or he cannot maintain the action.” | 


As where in covenant the plaintiff declared, that A. be- green v. Horue. | 
ing arreſted at his ſuit, the defendant, in conſideration Salk. 197. | 
that he would order the bailiff to let A. go at large, cove- 
nanted with the plaintiff to bring in the body of A and 
deliver him to the bailiff on ſuch a day; and on cyer 
the deed appeared in hec verba: ©& (the defendant) 
do promiſe and engage myſelf to bring in the body of 
A. and deliver him to B. (the bailiff) on tuch a day”. On 
demurrer, it was held that the plaintiff ſhould not have 
this action, he being no party to the decd; for though 
covenant may be brought on a deed-poll, in which no 
perion certain is mentioned, but generally, © To all whom 
it may concern;” yet a perſon muſt be named in a deed 
indented, or he cannot have an action on it. 


But where a deed began © It is agreed that,” &c, and Norſe v. [1 
the parties names were not mentioned in the body of the Frampton: 
deed, but at the end was“ in witneſs whereof we have 66 
hereunto ſet our hands and ſeals,” and bath parties ſigned and 
ſealed it, it was held that it was a ſufficient naming in the 
deed, and that an action of covenant lay on it, 


2. Wherever a covenant is for the benefit of any per- 


* {on, he muſt take notice and advantage of it at his own 
$ peril.” | 


As where there was a covenant by the defendant (leſ- Hughes v. | 
ſee) © to permit the plaintiff (leilor) .to ſow clover among Richman. | 
the defendant's barley ;” and the plaintiff aſſigned a breach, res des. 
that the defendant had ſowed the barley w:thout giving him 
notice, The defendant pleaded, that he had not prevemed the 
plaintiff ; on demurrer, the plea was held ſufficient, for the 
detendant was only bound by his covenant to permit, and the 


notice 


: * 1 0 4 1 4 N _ " _ * , , "oY 
gr « 4 3 * jo hd * 8 ys 1 * : * ? | 8 . 1 1 


298 


Moore v. Jones. 
2 Stra. 814. 
Cro. Eliz. 517. 


Thoreſby v. 
Sparrow. 

1 Wilſ. 16. 

2 Stra. 1186. 
S. C. 


Read v. 

Brook man. 

3 Term Rep. 
81. 


Dundas v. Lord 
Weymouth. 
Cowp. 665. 
Price v. 
Fletcher. 
Cowp. 727. 

8. P. 


Farrow v. Che- 
valier. 


1 Salk. 139. 


COVENANT, 


notice ſhould have been taken by the plaintiff, for whoſe | 
benefit the covenant was. 


III. OF THE PLEADINGS, 


I. PLEADINGS ON THE PART OF THE PLAINTIFF, 


1.“ The declaration in this action ſhould ſet out ex- 
„ preſsly, that the covenant was made by deed,” 


For where the plaintiff declared in covenant, © That 
the defendant per ſcriptum ſuum factum apud Weſtminſter, 
granted to the plaintiff,” &c.: this was held to be error; 
for there were no words which imported it to be a deed, 
without which the action could not be maintained. 


It was formerly held, That where the plaintiff ſo de- 
clared on a deed, he ſhould always make a profert of it, and 
that the court could not diſpenſe with it; for the defend- 
ant had a right to it by law, and this was the cafe, though 


the deed appearcd to be loſt, or to be in the defendant's 
poſſeſſion. 


But now the plaintiff may declare that the deed has 


been loſt by time and accident, and the oyer ſhall be diſ- 
penſed with, 


“ But in declaring, the plaintiff ould not ſet out the whole 
ce deed at length, or ſuper fluous parts,” 


As in covenant on a leaſe, it is ſufficient to ſay, That 


the defendant had, by indenture, demiſed certain premiſes 


to the plaintiff (without naming them) ſubject, among 
other things, to ſuch a proviſo,” and then ſtate the cove» 
nant and breach, This was by the order of court, 


2. Where the covenant is general, a general affign- 
& ment of a breach is ſufhcient.” 


As where the covenant was, Not to buy or ſell for two 
years, without leave of the plaintiff; and the breach aſ- 
ſigned was, „ "That the defendant diverſis diebus et vicibus 
between ſuch a day and ſuch a 2 f had ſold to A. and ſe- 
veral other perſons unknown, goods to the amount of 100l. 
After a verdict, it was moved in arreſt of judgment, Thar 
the breach was uncertain as to times and perſons; but it 
was held to be ſufficient as a general aſſignment ; for ir 
was fo deſcribed, that a recovery in this might be well 
pleaded in bar to another action for the ſame cauſe, 


„ But the moſt general aſſignment is in the words of the 
«© covenant itſelf.” As, 


If 
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If the leſſor covenants that he is ſeiſed in fee, or hath 
full power to leaſe, In declaring in covenant, it is ſuf- 
ficient for the plaintiff to ſay, “ That leſſor was not ſeiſed in 
fee, or had not Full power ie leaſe." 


And then the defendant muſt ſhew that he had full 
ower to leaſe, or was ſeiſed in fee, by /hrwing what eſtate 
ko had at the time of making the leaſe, which then puts 
the plaintiff upon ſhewing a ſpecial title in ſomebody 
elſe. 


«© But where the covenant is broken by ſome af? of a third 
c perſon, it is not ſufficient to ſtate the breach generally, 
& for that af ſhould be ſet out; but it ſhould ſeem that it 
_e might be ſufficient to ſtate that breach in the replica- 
tion.“ 


As where the covenant was to ſave harmleſs from all 
ſuits and lawful evictions, the defendant pleaded per— 
formance, The plaintiff replied, that one 7. S. took out 
an hab, fac. poſſeſſion. debito modo exeunt, &c, and by virtue 
thereof expelled him, The defendant demurred, and had 
judgment; for debito mods is not ſufficient, without ſhewing 
particulars, The hab. fac. paſſeſ. always recites the term of 
the judgment, and that it at leaſt ſhould be ſet out. 


3. Where the plaintiff aſſigns a breach, it ſhould be 


& to ſet out, that it may appear clearly to be within the 
„ covenant,” : 


As where the defendant covenanted in a leaſe, that he 
would not cut down move timber than was neceſſary for the re- 
pairs of buildings. The plaintiff (leffor) aſſigned a breach, 
that the defendant had cut down trees to the value of lol. 
and converted them to his own uſe; and aftera verdict, the 
judgment was reverſed for error: For there ſhould have 
been an averment, „That he had cut down more than 
was neceſſary for repairs ;”* for as there aſhgned, it was 
not within the covenant, | 


For ſuch aſſignment of the breach was not within the 
«© words of the covenant, and ſo was bad for the uncer- 
ce tainty ; for where the covenant may not have been broken, 


66 the declaration aſſigning the breach in that manner is 
« 111,” 


As where the covenant was by the defendant that he, 
his executors, adminiſtrators, or aftigns, would repair a 
mill, and breach aſſigned the not repairing it by the de- 
fendant, his executors, adminiſtrators, and aſhgns. On 
demurrer the declaration was held to be bad; * the 

reach 
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breach ſhould be in the disjunQive, © or his aſſigns:“ 
for if any of them did repair, the action would not he. 


4. Where there is a proviſo in the deed, defeating the 
te covenant, the plain'iff need not ſet it out in his declara- 
© tion, but leave the defendant to plead it.” 


As on a covenant to deliver ſo much ſaltpetre before 
the 20th of October; and there was a proviſo, that if de- 
fendant was prevented by the ſea, that the deed ſhould be 
void, It was held, that the plaintiff need not ſtate the 
proviſo, as 1t would be matter of defence for the defend- 
ant, of which he might avail himſelf, 


«© But where there is an exception making part of the 
& covenant, the plaintiff, in ſetting out the breach, ſhould 
«* alſo ſhew that the breach was not within the exception: 
for the declaration is on the whele covenant, and the breach 
„will not be within it ualets ſo ſet out.“ 


As where the plaintiff declared on a covenant by the 
defendant, to repair all the pales of a garden then demiſ- 
ed, except thoſe to the eaſt ſide, and aſſigned the breach, 
in not repairing /ec. formam conventionis, This was held 
well after a verdict; but it was agreed, That it would have 
been bad on ſpecial demurrer, for want of ſetting out 
5 that the pales were not thoſe excepted,” 


And Nate, „That if the plaintiff declares on a cove- 
cc nant which he ſets out, and afterwards aſſigns an incon- 
6 ſiſtent breach, if under a /c:z. it ſhall be rejected.“ 


As where the plaintiff declared upon articles, dated the 
30th of December 1718, not to iet up the trade of a baker, 
from the date of thoſe articles for ſo many years, and 
afterwards aſſigned a breach, That defendant did after- 
wards, to wit, 1/1 of May 1718, follow a trade,” This being 
inconſiſtent with the articles, was rejected. 


5. Where a covenant is in the alternative; that is, 


here the covenantor undertakes for one of two things, 
6 breach ſhould be aſſigned as to both.“ 


As where the defendant covenanted that he would not 
take wood without the aſſent or aſſignment of the leſſor or 
aſſigns: it was held not ſufficient to ſay that defendant 
took wood without the aſsi9nment of leſſor, or his aſhgns ; 
for it might be with their aſſent, and ſo no breach, 


But where the covenant was © to pay or cauſe to be 
paid,” that the defendant had not paid, was held to aſſign 
the breach ſufficiently, without ſaying © or cauſed to be 

paid 3? 
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paid for if the defendant had cauſed to be paid, he had 
paid. : 

© But where the covenant is founded on the contin- 
te gency of two things, and that which ſhall firſt happen, the 
« plaintiff may declare, on a breach arifing from the hap- 
« pening of one of them, without making any mention of 


« the other,” 


As where the plaintiff declared on a covenant, whereb 
it was agreed, that he ſhould deliver to the defendant a 
mare, and the defendant was to pay for the ſame twenty 
guineas, at the death of his mother, or day of marriage, 
whichever ſhould firſt happen. It was adjudged, That it 
was ſufficient, in declaring on the covenant, to ſtate the 
happening of one of the contingencies, without ſaying that it 
was the firſt; and that if even the other had happened firſt, 
the declaration was ſtill good; for the delay was the plain- 


tiff's own, 


6. Where the action is for breach of covenant by the 
« act of a third perſon, the declaration ſhould ſet out, 
« that the breach was by ſuch a perſon, under a claim of 
& title, or by lawful aft; for the covenant on the part of 
« covenantor does not extend to the illegal acts of others, 
c who are themſelves liable to an action. 


As where the leſſor covenanted that the leſſee ſhould 
hold the lands diſcharged of payment of tithes, and the 
breach aſſigned was, a recovery of them in an action b 
the parſon. It was held on demurrer, That the breach was 
il aſſigned, becauſe he had not alledged that the ſuit was 
lawful, or the tithes due; for the covenant did not extend to 
illegal ſuits, 


The queſtions under this head are thoſe which for the 
« moſt part ariſe under the expreſs covenant for quiet en- 
„ joyment, or the covenant in law under the demiſe, and 
„% an expulſion by a third perſon,” 


„ The declaration therefore ſhould always ſtate the 
t diſturbance or eviction to be by a perſon by claim of title, 
and not of title only but of good and elder title; for per- 
T haps the eviction might be by a perton claiming under the 


ee himſelf,” 


Therefore, where the plaintiff declared on a demiſe of 
a houſe in London, and covenant that the leſſee ſhould en- 
joy without eviction from the leilor, or any claiming under 
him, and breach aſſigned, © That one Savery had recover- 


ed the houſe in eje ment by verdict, and expelled the 
: plaintift ; 


301 


Loggin v. Lord 


Orrery. 
1 Lord Raym; 
132. 


Lanning v. 
Lovering. 


Nokes's caſe: 
4 Co. $0. b. 


. 1 


302 


2 Lev. 37. 


Foſtei v. Pear - 
fon. 

4 Term Rep. 
617. 


Proctor v. New- 


ton. 


2 Lev. 37. 


Force v. Vines; 
» Roll Rep. 21. 
Ratcliff's caſe, 
1 Brownal. 80. 


8. P. 


Smith v. Sharp: 
1 Salk. 139. 


Gy ſe V. Ellis. 
1 Stra. 228. 


COVENANT. 


plaintiff: On demurrer, it was adjudged, That although 
the recovery was by verdiQ yet that the plaintiff ought 
ta have ſhewn that Savery had elder title; for otherwiſe the 
covenant in law was not broken, 


« But it is ſufficient in ſuch a caſe, to aſſign the breach 
e by act of a perſon claiming by elder title, without flating 
* what that title is; for perhaps the plaintiff may not know 
© the title of the perſon expelling him: or ſtate that he 
s evicted him by legal proceſs.” 


And therefore, if it appears from the declaration itſelf 
that the claim was by elder title, and not under the 
plaintiff himſelf, it is good, without ſetting it out as elder 
title, 


As where the defendant declared on a demiſe to him for 
a year, and the breach aſſigned was, that F. S. who had 
title by virtue of a demiſe made to him of the ſame land, before 
that made to the plaintiff, had entered and evicted him; it 
was held to be well, on motion in arreſt of judgment; for 
the title appeared ſufficiently to be an elder one, and not 
under the plaintiff, 


&« And ſo where the breach is by a per/on included in the 
& covenant, it is not neceſſary to ſtate any title as to 
& him, for the action is founded on the covenant itſelf,” 


As where the leſſor covenanted, “ That during the term 
neither he, his heirs or executors, ſhould interrupt the leflee ;? 
and the breach aſſigned was by entry of the executors of 
the leſſor, it was held, That no title need be ſet out as in 
them, they being included in the covenant on the part of 
the leſſor. 


7. How far the breach ſhould be aſſigned, as affecting 
aſſignees, the diſtinction is ſettled in this caſe, viz, That 
where a thing is to be done by a man or his aſſigns, the 
breach muſt be in the disjunctive, that it was not done 
by him or his aſſigns: But where the act is to be done to 
a man or his aſſigns, it is ſufficient to aſhgn the breach, 
that it was not done to him, without mention of his aſ- 


ſigns. 


&« But it ſhould ſeem that the rule here laid down, 1s 
« only the caſe where the action is not againſt the firſt 


c coyenantce or leſſee,” 


For where the covenant was on a leaſe to the defendant, 
by which he covenanted, he, his heirs and affigns, every 
L to plant eight crab- ſtocks; and breach aſſigned that 


had not planted ſuch a year; it was held to be well, 
without 
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without 1 his afsigns: for the action being 
againſt the firſt leſſee, an aſſignment was not to be pre- 
ſumed. 


So where the defendant covenanted for himſelf, his Mayor of Lon- 
heirs and aſſigns, to pay rent, &c.; and the breach aſſign- don v. Sir Fiſher 


. ot ©” 


. . - Þ h. 
ed was, that he had not paid without ſaying or his aſ- 1 N 1733. 
ſigns,“ the court held the breach well aſſigned; for they B. R. 
would not preſume an aſſignment. er ra N. P. 


In declaring againſt an aſſignee, the plaintiff may de- Lovelock v. 
clare againſt him generally as aſſignee, without ſetting out Sarrell. 


4 Mod. Caſ. 
the meſne aſsignments, for perhaps he may not know them. 2 


8. If the plaintiff, in declaring in covenant, ſhould 
«© ſtate the eſtate under which he derives his right to the 
action, and he mi/-Aates it, it is his error.“ 


The plaintiff, in ſtating his title in this caſe, ſet forth, Polyblank v. 
That one Strobridge, who was ſeiſed in fee, made the leaſe N ; 
in queſtion, and that on his death the eſtates in reverſion 8 314 
deſcended to the wife of the plaintiff, as his heir at law, 
whereupon he (the plaintiff) became /erſed of the reverſion, 
as of freehola, in right of his ſaid wife, On demurrer, the de- 
claration was held to be ill; for from his own ſhewing, 
the eſtate he had was i him and his wife, in right as of fer, 
and not as ſtated. 


But it was agreed in this caſe, that the plaintiff need ſet Aleberry ve 
out no title, but declare generally ** quod dimfiſjet : and it was Walby. 
there ſettled, That where he had ſet out the title imperfect- * 
ly (as in not regularly ſetting out a deſcent, by omitting 
the perſon under whom plaintiff claimed) that this was 
ſurpluſage, and could be rejected. But, if the title had 
been ſtated wrong, as in the laſt caſe, it had been error, 


9. In covenant, to pay a ſum certain, there can be no 
& apportionment of demand, for the breach muſt follow 
the covenant, which is entire.“ 


Therefore, where the plaintiff declared, on a charter-par- Rea v. Burnett, 
ty, whereby the defendant covenanted to pay the plaintiff 2 Lev. 124. 
to much, vix. 3l. per ton for goods imported, and aſſigned 
a breach in not paying for ſo many tons, and one hog head : 
On dcmurrer, the breach was held to be ill aſſigned in 
charging for the hogſhead, the covenant being only ſo 
much per ton, But aliter, had it been to pay ſo much per 
ton ſecundum ratam. 


So where the covenant was, that the defendant was wetter x. 
to take the plaintiff for his clerk, and allow him 2s. per Guett. 
quire for what he ſhould copy; and breach aſſigned the Allen 19 . 
non-payment for four quires and three ſhects; judgment 
was 
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Inc ledon Vs 
Cripps. 
Salk. 6 5s. 


Vernon v. Jef- 
feryes. 
IT 2 Stra. 1146. 


S. C. 
Bul. N. . 152, 


. g 


Barker v. 
Damer. 

1 Salk. 885. 

1 Show. 191. 
. 0. 


Crookhay v. 
Woodward. 
Hob. 217. 
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was in this caſe reverſed; for there could be no apportion- 
meat tor the three ſheets. 


But where the plaintiff ſo claims more than the con- 
tract will ſupport, he may enter a remtttur for what he 
has claimed too much, and take judgment for the reſt, 
where the demand is not ſettled to a certain amount b 
the deed, but depends on ſomething extrinſic ; for if the 
demand is fo ſettled, as if it be a covenant to pay 20l. there 
can be no reinitiitur. 


10. Where there is a joint covenant by ſeveral, 40 


ſhould join in the action, or on demurrer on oyer it will 
be bad, 


But if any named in the indenture have not ſealed it, 
they ſhould be excluded by an averment to that effect. 
But advantage muſt be taken by pleading in abatement, 
if the action is brought again/? part only of the cove- 
nantors, ; 


11. Covenant for non-payment of rent muſt be brought 
where the lands lie, though the rent be made payable in 
another place. As here where the lands lay in IJ eland, and 


the rent was reſerved to be paid in Londen, it was adjudg- 


ed, That the action ſhould be brought in Ireland. 
But debt for rent, where it may be brought, Vid. ante, 212. 


12. Where the plaintiff cannot ſue on a breach of 
% covenant, without tome previous circumſtances to be 
performed, the declaration ſhould aver the performance 
of them,” 


As where the defendant covenanted to ſatisfy the plain- 
tiff for all ſums of money which the defendant's ſon ſhould 
embezzle while apprentice to the plaintiff, within three 
months after proof and requeſt made, the declaration laid any 
the embezzlement and requeſt, but not the time or proof. 
The plaintiff had a verdict; but judgment was arreſted for 
this Kult. 


2, OF THE PLEADINGS ON THE PART OF THE 
DEFENDANT, 


Theſe are, 1ſt, Performance, 2. Other covenants in 
bar. 3. Nil habuit in tenementis. 4. Non eſt factum. 
5. Entry and eviction. 6. A releaſe. 7. Accord and 
tatisfaction, 8. A tender and refuſal, 9. Levied by diſ- 
trels, 10, Infancy. 11, Bankruptcy. 


1. Of 


ww „% —— a — 4 
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1. Of the Plea of Performance. 


As to which plea, 1. © If all the covenants in an inden- 
& ture are in the atfirmative, the defendant may plead p-r- 
&« formance generally; but if any are in the negative, he muſt 
ce plead to them ſpecially (for a negative cannot be per- 
& formed) and to the reſt generally.“ 


And if he pleads otherwiſe, on demurrer, the defendant 
ſhall have judgment. 


Therefore where the defendant covenanted by charter- 
party, that he would ſail from the Thames to ſuch a place 
in Spain, and the words were.“ That he decederet procederet, 
et non devie',” he pleaded performance generally, and it 
was held ill; for there was an expreis negative covenant 
« that he ſhould not deviate,” to which he ſhould have 
pleaded ſpecially ; for though he ſailed from the Thames to 
Spain, he might have deviated, 


And the caſe is the ſame in debt on a bond for perform- 
ance of covenants, Performance is a bad plea; for ſome 
of the covenants might be negative, 


2, * So if any of the covenants is in the diguniive, he 
% muſt few which he has performed.” 


4 So where the covenant is for the act of a ſtranger, per- 


& formance generally is a bad plea, it ſhould ſhew how 
« performed,” 


2. Of the Plea of other Covenants in Bar. 


1. © A covenant in one indenture ſhall not bepleaded in 
& bar to a covenant in another indenture, except ſuch be a 


defeaſance of the former; for perhaps the injuries may 
& not be cqual.” 


As where the plaintiff declared, That the defendant, by 
indenture, covenanted to pay to the plaintiff 3ool. per ann. 
ſo long as his wife ſhould live with and be ſupported by 
the plaintiff, and the action was for one quarter's ſalary, 
The defendant pleaded, That afterward, there was another 
indenture made between the tame parties, that whenever 
the ſaid*defendant and his wife ſhould come and cohabit 
together, that the allowance ſhould ceaſe; and pleaded fur- 
ther, that they did cohabit. On demurrer, it was ruled to 
be a bad plea, and that the defendant ſhould have an action 
on his indenture, but could not plead it in bar of a cove- 
nant in the other, 

X But 
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Co. Litt. 302. b, 


Croſwell v. 
Peachy. 
Cro. Eliz. 691. 


Lavghwell v. 
Palmer. 


1 Sid. 87. 


Ellen v. Rote. 
Alleyn 72. 


Co. Litt. 303 b. 
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Clayton v. Ky- 
naſton and La- 
cy v. Kynaſton. 
1 Salk, 573 


oh u ſon V. 


Arre. 


1 Lev. 152. 


Heath v. 
Vermeden. 


3 Lev. 146. 


Palmer v.Ekinss 
2 Stra. 817. 


Friend v. 
Eaftabrook. 

2 Black, Rep, 
1152. 


2 Co. 28. 
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But a defeaſance by another deed may be ſo pleaded 
in bar; but the ſecond deed muſt appear to be intended 
to operate as a defeaſance, and contain proper word for that 
purpoſe, as reciting the firſt deed, and declaring it to be 
thereby void,” 


&« 2. But one covenant in a deed may be pleaded in bar 
to a covenant in the ſame deed; for the ſenſe of the parties 
&« is to be collected from the whole of the deed.” 


As in covenant for rent, the defendant was allowed to 

lead another covenant in the ſame indenture, that he (as 

leſſee) might retain ſo much of the rent for repairs and 
charges. 


3. Of the Plea of Nil habuit in Tenementis. 


© In this action the defendant cannot plead ni habuit 
& tenementis; for the indenture is an eſtoppel. 


& So neither ſhall the defendant plead a plea which 
« amounts to nil habuit in tenementis, though not ſo in 
&« terms.” 


As where the plaintiff declared, as aſſignee of the rever- 
fion from one Palmer who had by deed demiſed the pre- 
miſſes in queſtion to the defendant for twelve years then 
unexpired; the defendant pleaded, That ten years before 
the making of the leaſe to him, that Palmer had ſold the 
reverſion in fee to one Bragg, and traverſes the ſeiſin of 
Palmer, as alledged by the plaintiff, To this plea there 
was a general demurrer, and the court reſolved, 1, That 
the defendant's plea was tantamount to ni. habuit in tene- 
mentis; for it denied the ſeifin in fee in Palmer, who had 
demiſed to him by deed, and fo was bad in law, 2. That 
the plaintiff, who was aſſignee, ſhould have the benefit of 
this eſtoppel, which runs with the land. 3. That the ef- 
toppel need not ve replied, but ſhould be taken advantage 
of on demurrer, and that the plea in the preſent caſe was 
bad on a general demurrer, 


4. Of the Plea of Non eſt Factum. 


1. Where the defendant pleads non eff faum, he cannot 
controvert the leſſor's title; for the iſſue is only on the ex- 
iſtence or gooduneſs of the deed, 


2. The defendant may, under this plea, ſhew that ſome 
& of the covenants in the deed have been altered or eraſed, 


4 or he may plead it;“ for if any covenant be altered or 
eraſed, 


N 


n 
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eraſed, the whole deed is diſcharged : for the deed is a 
complicationof all the covenants, 10 that by changing any, 
the deed remains no longer the lame, | 


5. Of the Plea of Entry and Eviction. 


& This is a good plea in covenant, but it mult be pleaded 
& to be ſuch, as di/ab/es the defendant from performing his cove- 


©< yan,” 
1 e Barker v. 


For where the leſſee covenanted to build an houſe upon Fletwel!. 

the land within ten years, and he aſſigned the term; on * 
action brought for non- performance, the defendant pleaded, 
That the leilor had entered and held poſſeſſion for part of 
the ninth year. Per cur. The defendant ſhould have 
ſhewn that the leſſor entered by wrong, and held him out, 
ſo that he could not build; for perhaps the leſſor's entry 
might have been lawful as for non- pay ment of rent, which 
in fact was the cale, 


So where the covenant was by the leſſee to drain ſuch Carril v. Reade 
water out of the land before tuch a day, and on covenant Cre. El. 374. 
for non-performance, he pleaded, that before the day leſſor 
had entered and expelled him, and continued in poſſeſſion 
till after the day. This was adjuiged to be a bad plea; for 
it was a collateral act, and he ſhould have ſet out © that 
he was prevented by the Iiir.“ 


% For if the covenant could be performed, an entry ſhall 
s not excule the non-performance,” 


As where, on a demiſe of a meſſuage with the appurte- Snelling v. 
nances, the defendants covenanted to repair, and breach Ig 
aſſigned in not repairing; the detendaat pleaded an entry Mich. 26. 
by the plaintiff into the back-yard of the meſſuage, The court Sar. a. N B. 
held this to be no plea; for an entry into the back-yard * 
could not ſuſpend the covenant to repair the meſſuage, of 
which he was ſtill in poſſeſſion, though by ſuch entry the 
reat was ſuſpended, 


6. Of the Plea of a Releaſe. 


If before a covrnant is broken the covenantee releaſes to Co. Litt. 292. bs 
him all ans, /uits, and quarrels, this doth not diſcharge Eccles ve Lame 
the covenant itſelf; becaule that at the time of the releaſe 2 ol 
there was no debt, duty, or caule of action. dat a 


But in that caſe, a releaſe of a'l covenants is a good diſ- 
charge of the covenaat before it is broken, 


But wherever diſcharge is pleaded in the nature of a Rogers v. Payne. 
releaſe, the defendant mult plead it to be by deed, or it will 2 WII. 376 
2 be 


Middlemore v. 
Goodall. 

Cro. — 503. 
1 Roll Abr. 411. 


6 Co. Blake's 
caſe, 43+ 


Alden v. Blague. 
Cro. Jac. 99. 


Snow v. 
Franklin. 
Lutw. 353. 


Carter V. 
Downiſh. 
1 Show. 1 57. 
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be bad; for as the covenant is by dced, by deed only ſhall 
it be diſcharged, Blake's caſe, 6 Co. 44, a. 


And note, That where a covenant runs with the land, 
and the leaſe has been aſſigned, the covenantee cannot re— 
leaſe a covenant after it is broken, and action has been 
brought by the aſſignee; for the right of action is then at- 
tached in his perſon. But if covenantee had releaſed be- 
fore a breach or action brought, it had barred the aſſignee 
even for a breach in his own tune, 


7. Of the Plea of Accord and Satisfaction. 


I. * Accord and ſatisfafion is another good plea in coves 
& nant: For though this action is founded on a deed, 
* and a deed can only be diſcharged by a deed, yet this is 
& agood plea; for it is not pleaded in diſc harge of the co- 


c venart itſelf, but only 1 in diſcharge of the damages, for 
« the covenant remains.“ 


As when to breach aſſigned on a covenant, the defend- 
ant pleaded an accord or agreement, “ that the plaintiff 
ſhould take thirty ſhillings in ſatisfaftion of all damages ;? 
it was on demurrer ruled to be a good plea, for the reaſon 
above: For in every action where damages are de- 


mandable by way of amends, accord 1s a good plea in 
diſcha ge. 


2. Rut it is only a good plea where there has been an 
& aftual breach; for not till then are damages claimable.“ 


For where the plaintiff declared, that in conſideration 
that he would permit S. P. to enjoy a farm at Chipfham for 
one year, the defendant Saban to pav the rent of 721. 
per ann. and allo 200], then in arrear; and the breach aſ- 
ſigned was, the non-payment of the rent, T he defendant 
pleaded, that before any cauſe of action did ariſe on the covenant, 
that it had been agreed between him and the plaintiff, that 
the plaintiff Þ:uld oaks 3ol. in diſchur ge of all covenants; which 
the plainuff had accepted. On demurrer, this rlea was 
keld to be a bad one, for at the time there was no cove- 
nant broken, and accord and ſatisfaction is no good plea, 


except in diſcharge of damages for a covenant actually broken, 


or damages ſuſtai ned. 


8. Another plea 1s, that of tender and refuſal. But in 
this action the damages, not the debt being the thing 1 in 
demand, it need not be pleaded with an wncore pril. 


9. In 
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In covenant for non-payment of rent, the defendant Hare v. Saville. 
cannot plead levied by diſtreſs; for that is a confeſſion that 2 Browal. 273. 
it vas not paid at the day, to which time the breach refers ; 
but riens in arrere, or payment at the day, will be a good 
plea. : 


10. Infancy is another good plea in this action; for an in- Gilbert v. 
fant cannot bind himſelf by deed, ex: ept for neceſſaries. dong 2 
This action was covenant againſt an apprentice, brought 
on the indenture, and held not to lie, he being an infant. 


It. If the defendant has leave to plead double, under pim v. Miner. 
ſtatute 4 and 5 Ann. c. 16. he ſhall not be allowed to plead Gilb. Rep. 123. 
inconſiſtent pleas, as non ef? faclum, and a condition prece- 
dent, | 


12. The plaintiff and defendant being joint leſſces of a Mayor v. 
leaſe, the plaintiff releaſed his part to the defencant, who e 5 
1 · ws repair, pay rent, and indemnify the plain- 1. * 
tiff. On covenant brought, and breach aſſigned as to all, 
the defendant pleaded bankruptcy, it was adjudged, That 
this being an expreſs and collateral covenant, was not dil- 
charged under the bankruptcy and certificate, for it was 


not a debt due at the time of the bankruptcy, and to could 
not be proved under 1t. ; 


4. OF THE EVIDENCE IN THIS ACTION. 


1. Where the plaintift declares in covenant on any 
&« deed, he ſhall not be allowed to go into evidence of an 
© matter out of the deed to ſupport his action; for the 
« proof muſt corretpond with the declaration,” 


As where the plaintiff declared on certain articles, Littler v. Hol- 
whereby he undertook to huild two houtes for the defend- * 8 
ant by a certain day (te 1/7 of April} in conſideration of * 2 
which the defendant undertook to pay the plaintiff g00l. 
and breach aſſigned in the non-payment, and averred per- 
formance, the defendant pleaded that the plaintiff had not 
finiſhed the houſes by the ſt of April, on which idue was 
Joined: at the trial, it appeared that the parties had by a 
ſubſequent parol agreement enlarged the time, and that 
the work was finiſhed within the time ſo enlarged, this 
evidence was held to be bad to ſupport the declaration, 


and the plaintiff was nonſuited ; which the court on appli- 
cation refuſed to ſet aſide, 


2, © If the plaintiff aſſigns a breach generally, and 
« afterwards narrows it to a particular matter, he thall be 


* confined to give his evidence to ſuch particular matter 
« only.” 


X 3 As 
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Harris v. As where the breach aſſigned was © That the defendant 
9 had not uſed the demiſed premiſſes in an hufband.-like 


manner; but, on the contrary, had committed great waſte, ſpoil, 
and deſtruction; it was adjudged that the evidence ſhould be 
\ confined to the commiſſion of waſte, &c, and that the plain- 
tiff ſhould not be allowed to go into evidence of the not 
uling the land in an huſband-like manner if that did not 
amount to waſte, 


307. 


Bell v. Harwood 3. Where the queſtion is reſpecting the time of a demiſe 

1 Rep. from A. B. where both parties admit his title, he may be 

a witneſs; for this verdict cannot be given in evidence in 
any action, either for or againſt him. 


Having now conſidered the nature of this action and the 
pleadings and evidence on it. the ſubſequent proceedings 
now alone remain, the Verdict and judgment: but ] ſhall 
previouſly mention this cate relative to payment of money 
into court, ; 


Fallwe!l v. Hall Upon a general count in covenant, money cannot be 
CES: $33: paid into court; for the action is for damages, which are 
Houghton. uncertain. But on a ſpecial count for a liquidated ſum as 
2 Bara, 222 for rent, or for 5l. per acre for ploughing meadow, the 


court will allow it. 


5. OF THE VERDICT AND JUDGMENT. 


Vivian v. Cam- 1. Where covenant is brought, and breach aſſigned the 

. an. not repairing of houſes according to covenant, the damages 
ought 10 be ſuch as are ſufficient to put the premiſſes in repair at 
the time of the action brought; and to that purpoſe they 
ought to be applied. | 


Farrer v. Snela 2, In covenant for non-payment of rent at divers days, 

ay 3 which amounts to ſo much, and in the declaration the ſum 

3 Bald. 17 3 miſ-caſt, it is not error, but the plaintiff ſhall have a 
verdict for fo much as is really in arrear. 


Anon. 3. Where the breach was aſſigned in two covenants, 
F Cro. Eliz. 685. and it appeared that for one the plaintiff had no cauſe of 
17 0 action, and for the other a good caute of action, iſſue be- 
ing joined on both, and a general verdift found, and da- 
mages entire, the judgment was arreſted; for, for part, the 
plaintiff had no cauſe of action. 


F 1 
/ EEO ˙ W ͤĩ˙ EEE 


8 ere > 


| n Porter v. Harris. 4. If covenant be brought againſt we, and there be 

| | 1 Lev. 63, - judgment by default againſt one, and the other pleads per- 

BY formance, which is found for him, the plaintiff ſhall not 

N | have judgment againſt the other; for, on the whole, the 
. plaintiff has no cauſe of action. 


5. In 
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5. In covenants perpetual, if they be once broken, and 
an action brought on the covenant and judgment for the 
5 this judgment ſhall ſtand; and in caſe of a future 

reach, plaintiff may have a ſcire ſacias on this judgment 
without bringing a new writ, 

And after a judgment by default, a writ of inquiry exe- 
cuted, and damages aſſeſſed, the defendant may move in 
arreſt of judgment, 


And Note, That where there is a ſpecial penalty in a 
covenant(as a charter-party, ex. gr.) the plaintiff may either 
go for the penalty and reſcind the contract, or bring an 
action on the calc for breach of contract, and waive the 
penalty; in which caſe he may recover more than the pe- 
nalty. 
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CHAPTER IV. 


The Action of Aſſault and Battery. 


Finch's Law 202. 1. SSAULT is the unlawful ſetting upon the perſon 


1 Hawk. 
P. C. 133. 


Anon. 
1 Mod. 3 


& of any one, by the offer or attempt to beat, tho 
« without touching the perſon: As by raiſing a ſtick 
& or fiſt to ſtrike, making a blow at a perſon, but miſſing 
« him: So lying in wait, beſetting one's houſe, is an af⸗ 
& fault in law. 


But words alone will not make an aſſault, though, what 
might otherwiſe be deemed an aſſault, words might explain 
away: As if a perion lays his hand on his ſword, as 
to draw it, this might be deemed an aſſault; but when the 

arty added, * If this was not aſſize time, I would not 
take ſuch language ;” theſe words explained away the im- 
plied affault. 


« Battery is the actual commiſſion of violence to the 
perſon, as, by beating, ſtriking, puſhing violently, or 
doing any ſuch injury, in an apgry or ſpiteful 
„ manner.“ 


* 


4 
c 


Lad 


& Under this head too falls mayhem, which is a more 
« heinous kind of battery; that of wounding and depriv- 
„ ing a perſon in conſequence of it, of any member 
* neceſlary for his defence: as an arm, hand, eye,” &c, 


In this action I ſhall conſider, 1. What ſhall conſtitute 
an aſſault and battery: 2, What ſhall excuſe it: 3. The 


* 


pleadings on the part of the plaintiff and defendant: 4. The 


evidence: 5. The verdict, damages, and coſts, 


z. WHAT SHALL CONSTITUTE AN ASSAULT 
AND BATTERY. 


1. The act cauſing the injury to the plaintiff need 
6 not proceed from the immediate aſſault or act of the defend- 
% an; 


— 


D 


ASSAULT AND BATTERY. 


tc ant; for any wanton act by which another perſon or 
« thing cauſes a battery, will ſupport this action. 


As where the defendant threw a lighted ſquib into the 


market-place, which being toſſed from hand to hand, by 3 


diffrent perſons, at laſt hit the plaintiff in the face, and 
put out his eye. This action was adjudged to lie againſt 
the defendant, though the injury was not cauſed by the 
immediate act of the defendant himſelf, 


So, if a perſon puſhes a drunken man againſt another, 
and hurts him, this is actionable, as an aſſault and battery. 
But if the defendant intended to do a right act, as to afhft 
him in going along the ſtreet without help, and in ſo doing 
an injury is done, he will not be anſwerable. 


2. To conſtitute an aſſault the injury ſhould be wilfut, 
or proceed from want of due care ; “ tor if not wilful, and 
« done without default, the action will not lie.“ As if a 
ſoldier at exerciſe, by accident, hurts his companion, it 1s 
not actionable; but it would be otherwiſe if it proceeded 
from neglect, or want of due care, 


As if by a ſudden fright an horſe runs away with his 
rider, and runs againſt a man, 1t 1s no battery, and this 
may be given in evidence on the general iſſue; but if any 


3713 


Scot v. Sber herd. 
Will. 403. 

2 Black. Rep. 
892. 8. Co 


Short v. Love- 
joy. coram Lee 
& 


G. Hall. 1752. 
Buller N. P. 
16. 


Weaver v. 
Ward. 
Hob. 138. 


Gibbons v. 


Pepper. 
4 Mod. 405. 
Salk. 6. 37 


perſon bad whipped the horſe, and made him run away with 8. C. 


the rider, and hurt a third perſon, or the rider himſelf, he 
would be liable who had whipped the horſe. 


3. Where a perſon receives a bodily injury in conſe- 
« quence of an act done by his «wn conſent, he thall not main- 
« tain this action.“ 


As where two perſons played at cudgels by conſent, and 
one hurt the other, it was held to be no battery; for vo- 
lenti non fit injuria. 


* But in ſuch caſe the act from whence the injury pro- 
& ceeds muſt be lawful,” 


For where, in this action, the defendant would have 
2 in evidence that the plaintiff and he boxed by con/ent, 
rom whence the injury proceeded, it was held to be no 
bar to the action; for as the act of boxing is unlawful, 
the conſent of the parties to fight could not excuſe the 

injury. i | | 
And in this caſe it was held, That if one licence another 
to heat him, ſuch licence is void, becauſe it is againſt the 
peace; and the plaintiff had in this caſe a verdict and 

damages, 

And 


Dalt. c. 22. 
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1747. 
Bull. N. P. 16. 
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Coub. 24S. 
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Hill v. Tempeſt. 
Cro, Eliz. 145. 


Hawk. P. Co 
130. | 


Williams v. 
ones 

2 Stra. 1049. 

Titley v. 

Foxhal!., 


Trin. 31 Geo. 2. 


D 
Bull. 3 19. 


Bateman v. 
Woodcook. 
Cro. Jac. 372. 


Howe v Flanner. 


x Saund. 13. 


Lane v. Deg- 
berg. 

Hill. 11 W. z. 
per Treby 


. 
Bull. N. P. 10. 


Leeward v. 


Baſcly. 
1 Ld. Raym. 
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And note, That if two commit a battery, and one of 
them dies after 1flue joined, yet ſhall the action continue 
againſt the other, 


2. WHAT SHALL EXCUSE OR JUSTIFY THE. 
DEFENDANT IN THIS ACTION. 


1. Wherever a perſon is —_ under any autherity given 
4c to Vim by law, that ſhall be a ſufficient juſtification. 


As, 1. ** If an cer has a writ or warrant againſt 8 57S 
4 fon who will not ſuffer bimſelf to be arreſted, he may juſtif 4 
%a beating or even wounding, in the attempt to arre 
c him,” 


But a battery cannot be juſtified by an arreſt only, it will 
only juſtify the aſſault; for to juſtify a battery, re//ance 
or an attempt to reſcue himſelf out of cuſtody ſhould be 
ſhewn, unleſs it be by way of molliter manus impeſuit, in 
which way alone the defendant may juſtify the beating, 
without ſhew:ng any reſiſtance or attempt to reſcue, 


And where a perſon juſtifies an aſſault and battery by 
virtue of a ſheriff's warrant, he nc:d not ſhew the wart ant; 
for that muſt be returned to the ſheriff, 


2. So in the exercile of his office a churchwarden may 


juſtify taking off the hat or laying hands on a perſon who is 


diforderly in church, and turning him out for diſturbing the 
congregation ; but it muſt be by a molliter manus impoſuits 


3. So the defendant may juſtify even a mayhem, if done 
by him as an icer of the army, as a puniſhment to the plaintiff 
for di ſobedience of orders, or ether military crime: and the defend- 
ant may give in evidence a petition by the plaintiff to a 
council of war againſt him; and if by their ſentence the 
petition was diſmiſſed, it is concluſive evidence for the 
defendant, 


4. A man may juſtify againſt any one who aſſaults his 
wife, parent, or child, in their defence: So a wife may juſ- 
tity an aſſault in defence of her huſband. A ſervant ma 
in like manner juſtify an aſſault in defence of his maſter; 
but a maſter cannot juſtify an aſſault in defence of his 
ſervant “: for the maſter may have an action againſt the 

erſon who beats his ſervant, with a per qued ſervitium 


amiſit; but the ſervant can have no ſuch action for beating 
his maſter, 


5. So one may juſtify the battery of a perſon who endea- 
vours wrongfully to difpoſſe/s bim of his lands, or to take away 
his 
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bis goods : but in the caſe of an entry on the lands, it muſt 
not be juſtified as a battery, but as a mo lier manus im- 
uit. 

And where the injury is a mere breach of a perſon's 
cloſe, the defendant cannot juftity a battery without a requeſt 
to depart : but it is otherwiſe if one breaks down a gate, or 
enters vi et armis; for there it is lawful to oppoſe force with 
force. 


6, © A parent may give reaſonable correction to his 
© child; a maſter to his ſervant or apprentice ; a ſchoolmaſler 
* to his /cholar, or a gaoter to his priſoner,” All thele, the re- 
fore, are ſpecial juſtitications, 


7. Wherever the aſſault or battery has proceeded from 


cc the plaintiff's own fault, it is a ſufficient juſtification for 
« the defendant.” 


As where the plaintiff and defendant being at play, the 
laintiff thruſt his money into defendant's heap ; upon 
which the defendant kept it, and then a diſpute and ſtrug- 
gle took place, which was the atlault for which this action 
was brought, The court held the defendant juſtified, and 
not guilty ; for the firſt fault proceeded from the plaintiff, 
as ſo a man might be made a tretpaſſer againſt his will. 


8. Under this head falls the moft uſual juſtification in 
this action, viz. That of n- aut demeſne, or that the 
ce firſt aſſault proceeded from the plaintiff himſelf,” 


If the defendant proves that the plaintiff firſt lifted up 
his ſtick to ſtrike him, and offered ſo to do, it 18 a ſufficient 
aſſault to juſtify his ſtriking the plaintiff; for he need not 


Ray till the plaintiff has actually ſtruck him, for he might 
be diſabled by the blow. 


© But there muſt be ſome proportion between the bat- 
© tery given and the firſt aflault; for every aflault, how- 
« ever ſmall, will not juſtify an enormous battery,” 


And the rule is laid dowa by Lord Holt, in this caſe, 
who held, That the meaning os the plea of /on-aſſault was, 
that the defendant flruck in his own defence; ſo that it A. ſtrikes 
B. and a ſcuflle enſues, and the parties cloſe immediately, 
and in the ſcuttle 4. is even mayhemed by B. that is to be 
juſtiſied under /on-aſſar/t : But if, upon a little blow given 
to B. he gives a blow in return, which mayhems A. that 1s 
not juſtified under /on-aſſault demeſne : for the reaſon why 
fon-aſſault is a good plea in mayhem is, becaule it might be 
ſuch an aſſault as would endanger the defendant's life. 


Therefore, 
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Therefore, in this caſe, the Chief Juſtice directed the 


jury to give a verdit for the defendant in a mayhem, 
the firſt aſſault being by tilting the form whereon the de- 
fendant ſat, 


But if the aſſault has happened in a 3 


fault demeſne will not juſtify the defendant; for the law fo ab- 


hors violence in churches or church-yards, that it will not 
allow a man to ſtrike there, even in his own defence, 


3. OF THE PLEADINGS. 


1, OF THE PLEADINGS ON THE PART OF THE 
PLAINTIFF, 


1. The declaration in aſſault and battery cannot lay the 
offence on a day certain, and at divers other days and times; 
for an aſſault is one individual act, a diſtinct offence, and 
cannot be laid with a continuando, 


2. The offence ſhould be charged fully and poſitively, 
and not by way of recital, as ** whereas A. B. on ſuch a da 


made an aſſault.“ This is where the action is by bill in 
the King's Bench. 


For in the court of Common Pleas ſuch declaration would 
be good; for 1a that court the writ being ſet out in the 
declaration, helps the want of a poſitive averment. 


But if the declaration ĩs ſo in the Xng's Bench, the defend- 
ant ſhould take advantage of it by ſpecial demurrer; for it 
will be good after a verdict. 


3. For a battery of the wife, the huſband and wife 
ſhould join in the action, and the damages be laid ad dam= 
num ipſorum: firſt, Becauſe the huſband is damnified by 
being put to expence for her cure, and in ſuing the ac- 
tion: and 2dly, Becauſe the action and damages ſurvive 
to the wife, to whom the injury had been committed. 


And therefore, where the action was by huſband and 
wife, for a battery of the wife, and laid ad damnum ip/ius 
(viz. the huſband) the judgment was arreſted ; for ſo the 
damages would not ſurvive to the wife, they being reco— 
vered only to the huſband, So if the atlault and battery has 
been committed againſt 69th huſband and wife, he muſt brin 
his action alone for the injury done to himſel ; for the wife 
cannot join in an action for an injury done to the huſband: 
and therefore where a joint aCtion was brought for ſuch 


battery 


— — 
nr 8 . 
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battery and damages ſeparately aſſeſſed, the writ abated 
quoad the huſband, 


4. The plaintiff, in his declaration in this action, may 
lay many things in aggravation, for which he himſelf 


could not maintain an action: As here, © for making an aſ- 
ſault on himſelf, entering his houſe and aflaulting his ſer- 


vants,“ Oc. 


5. If the defendant pleads ſen-aſſault demeſne, and the 
plaintiff can juſtity, he ſhould plead it; for he cannot give 
it in evidence under the general replication of de injuria 


ſua propria, | 
Note, In this action, as in all others founded on torts, if 


the battery has been done by ſeveral, the plaintiff may 
bring his action either jointly or teverally, 


2. OF THE PLEADINGS ON THE PART OF THE 
DEFENDANT, 


1. To this action there are three ſpecies of defence: The 
firſt is the general i ſue, not guilty ; the ſecond, matter of ex- 
cuſe, as, that it was done by accident, and without the de- 
fendant's default, &c. which may alto be given in evi- 
dence on the general iſſue: the third is a ju/zfication, which 
inſiſts upon tome matter which made it lawful for the de- 
fendant to make the aſſault. But a ation muſt always 
be pleaded, and cannot be given in evidence on the general iſſue, 
as upon the general iſſue he cannot give /on-aſjault demeſne 
in evidence; for it is a juſtification, and ſo of other cauſes 
of juſtification which we have treated of before. 


But where in an action for an aſſault and falſe im— 
priſonment againſt the captain of a ſhip, who pleaded net 
guilty; the detendant croſs-examined the plaintiff's wit- 
neſſes as to expreſſions uſed by the plaintiff, which would 
have juſtified the impriſonment, they tending to create mu- 
tiny and diſobedience, Though this evidence was objected 
to by the piaintiff's countel, yet the judge admitted it, 
holding as good evidence in mitigaiion ot damages what 
was ſid at the time; tor every thing which patled at the 
time was part of the tranſaction on which the plaintiff's 


action was founded, and he therefore could not be ſurprized 
by the evidence, 


2, If an indie ment has been preferred for the ſame aſ- 
* ſault and the defendant confeſſed it, and a cognovit indic- 
% tamenium been entered on the record, it eftops the defendant 
to plead not guilty to an action for the tame offence.” 


2, If 
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3. If the defendant ju/lifies the aſſault and battery, he 
muſt confeſs it, or, on demurrer, the plaiatiff ſhall have 
judgment, 


4. The plea ſhould go to the whole offence as charged 
« 1a the declaration, or the plaintiff ſhall have judgment. 
© But if the plea is a juſtification, it ſhall go only to that 
part of the offence of which it takes notice: /on-aſſault 
& goes to the whole,” 


For where, in treſpaſs for aſſault, battery, and wornding, 
the defendant pleaded, that he was cenſtable of D. and 
for a miſdemeanor of the plaintiff's that he had laid hands 
on him, and carricd him to the ſtocks, qu eft eadem tranſ- 
greſſio. On demurrer, the plaintiff had judgment; for the 
plea is a juſtification, and goes only to the aſſault and bat- 
tery, but takes no notice of the wounding, which is charged 
in the declaration, 


“ Neither is the general traverſe as to the reſt, ſuffi- 
cc cient,” 


For where, in aſſault, battery, and falſe impriſ,nment, the 
defendant jujtified the impriſonment, under procets of an in- 
ferior court, but {aid nothing more than a general traverſe 
to the aſſault and battery, the plaintiff had judgment; for 
it was not ſufficient to juſtify the impriſonment alone, tho? 


it includes a battery; but the defendant ſhould have plead- 
ed to the aſſault and battery, by ſhewing reſiſtance made 


to the arreſt. 


4. In an action againſt a ſervant, if he pleads a juſtifica- 
tion in defence of his maſter, he muſt plead it thus,“ That 
the plaintiff would have ſtruck his maſter if he had not 
interpoſed, and ſtruck the plaintiff, provt ei bene licuit.“ For 
the ſervant can only ftrike to prevent an injury, not by wa 
of revenge; and therefore where the ſervant pleaded «© That 
the plaintiff having ſtruck his maſter in his preſence, that 
he in his maſter's defence ſtruck the plaintiff,” the plea was 
held to be ill on demurrer, for the aflault on the maſter 
might be over when the ſervant ſtruck the plaintiff, 


So in an action againit the huſband and wife, the wife 
may plead that plaintiff was going to wound the hufband, 
and that ſhe, in/ultum fecit, to defend him, and prevent the 
plaintiff from beating him, 


But in this or any other plea, the wife cannot plead 
« alone, the huſband muſt always join.“ | 


In aſſault and battery againſt the huſband and wife, he 
pleaded that his wife was allaulted, and that he in and 
cfcnce 
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defence of her, aſſaulted the plaintiff, &c. She pleaded ſon- 
aſſault demeſne. There was Aa general replication to both 
pleas of de injuria ſua propria, and damages entire; and at- 
terward a repleader was awarded, for reaſon that the feme 
had pleaded alone, which ſhe could not do. 


6. A former recovery of damages in an action for the 
4 {ame offence is a good plea in bar.“ 


& And if tne plaintiff has once recovered damages for 
cc the aſlault and battery, he cannot afterwards recover in 
« anew action, for any Jurther miſchief or injury as iſing from 
* the ſame battery,” 


As where, after the plaintiff in this action had recovered 
damages for the battery, a piece was cut out of his tkull, in 
conſequence of the former wounding. for which he brought 
a new action, it was held not to lie; for the battery it- 
ſelf is the ground of the action, and the injury the meaſure 
of the damages; but here the ground of the action was gone 


by the firſt recovery. 


So if a battery has been committed by ſeveral, and a re- 
covery had againſt one, ſuch recovery may be pleaded in 
bar to an action brought againit any of the others for the 
ſame battery ; for plaintiff can receive but one recompenſe 


for the ſame injury. 


7. It the defendant juſtifies an aſſault and battery under 
a writ to the ſheriff, and warrant directed to him to arreſt 
the plaintiff, he ſhould ſet out from what court the writ 
iſſued, or it will be bad. Here he juſtied under a writ re- 
turnable in C. B. and it was held ill; for it might be a writ 
out of the K. B. or county palatine, which cannot be re- 
turnable in the Common Pleas, 


8. By ſtatute 21 Jac. 7. c. 16, © all actions of aſſault 
« and battery muſt be ſued within four years; and this ſta- 
« tute muſt be pleaded in bar,” 


Therefore where to this action defendant pleaded by 
miſtake non culp, injra ſex anno, it was on demurrer held 
to be a bad plea, | 


9. The defendant cannot plead double under the ſtatute, 
the general iſſue not grilty, and a juſtification; for they 
are contradictory, ſince a juſtitication muſt admit what the 
general iſſue denies, 


10. This being a tranſitory ation, in which the time or 
place are merely inducement, the place cannot be traverſed 
without ſpecial caute of juſtification, which extends to 
ſome certain place ; as if a conſtable of a town of another 

county 
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county arreſts the body of a man that breaketh the peace 
there, he may traverte the county, but he muſt not reſt 


there, but all other places ſaving in the town whereof he 
is conſtable. 


Note, By ſtat, 7 Fac. 1. c. 5. If treſpaſs in aſſault or 
battery is brought againſt any juſtice of peace, conſtable, 
Oc. for any thing in execution of their office, they may 


plead the general iſſue, and give the ſpecial matter in evi- 


dence, 


4. OF THE EVIDENCE. 


I. OF THE EVIDENCE ON THE PART OF THE 
| PLAINTIFF, 


1. As the plaintiff in this action may alſo proſecute the 
defendant by indictment for a breach of the peace, it is 
to be known that the plaintiff cannot give 1n evidence in 
the action a convittion on an inditiment for the ſame aſſault ; 
for it is a rule of evidence, that no verdi& ſhall be given 
in evidence except where the partics have been the tame, 
and in one calc the King is one of the parties, and in the 
other the plaintiff : Nor is any thing to be admitted in evi- 
dence of which both parties have not equal benefit; that is, 
ſuch as either party ſhould be equally at liberty to give in 
evidence, in caſe it made for him. 


2. *© The plaintiff was in a caſe of aſſault allowed to give 
© 1n evidence what was felony,” | 


As where in aſlault and battery, the defendant gave in 
evidence, that he was married to the 2 and to take 
away that evidence, the plaintiff was admitted to prove 


that he had another huſbandiiuving when ſhe married the plaintiff. 


3. In this caſe the memorandum was generally of Mi- 
chaelmas term, and ſon-aſſauit being pleaded, the fact was 
roved at a day within the term: a caſe being made, the 
court held it well enough, for the plaintiff need have given 
no evidence on this plea, unleſs to aggravate damages; and 
the court will not nonſuit him, becauſe it 1s 9 44 by 
a new bill, 


2, OF THE EVIDENCE ON THE PART OF THE 
DEFENDANT, 


There 1s a difference to be obſerved between what may 
be given in evidence on the iſſue of ſen-aſſault demeſne and 
| On 


- 1 hu AAS, 
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Bn not guilty, If the defendant pleads /on-aſſault demeſne, 
and the plaintiff replies de njuria ſua propria, &c, the plain» 
tiff ſhall not be allowed to give in evidence a batte 
at another day and place than that laid in the declaration, 
But upon not guilty pleaded, the plaj ntiff may give in evi- 
dence an aſſault and battery at any time or place, 


2. In an action by huſband and wife, for a battery of the 
wife, on the general iſſue pleaded, the detendant ſhall not 
be allowed to prove or to go into evidence that the 
woman 1s not wife to the plaintiff; it ſhould be pleaded in 
abatement, that ſo the plaintiff might meet the objection 


fairly, 


5. OF THE VERDICT, DAMAGES, AND 
COSTS. | 


It is previouſly to be obſerved, that in caſes of ver 
roſs aſſault, in which it 1s apparent that the damages will 
exceed 10l. the court, or any judge of the court, may 
give leave to the plaintiff to ſue out a writ with a clauſe of 
ac etiam billæ, and hold the defendant to ſpecial bail. 


I. OF THE VERDICT AND DAMAGES 


1. In aſſault and battery, if the jury find upon the plea of 
not guilty, the defendant guilty in another town, or at 
another day, than the plaintiff has laid, yet ſhall the plain— 
tiff recover, for it is tranſitory. 


2, © As to the damages, it is a general rule That the 

2 3 

& plaintiff ſhall have but one recompenſe in damages, tho 

ce the aſſault and battery be committed by ſeveral, and 
& though his action be brought either joint or ſeveral.” 


As where in aſſault and battery againſt two, one pleaded 
not guilty, and the other /on-aſſault demefne, and both iſſues 
were found for the plaintiff; it was held, That there 
ſhould be but ſingle damages aſſeſſed. So where one de- 
fendant had pleaded ſpecially, and the plaintiff demurred, 
and had judgment on demurrer, it was adjudged that there 
ſhould be but fingle damages aſſeſſed. 


Therefore where the plaintiff declares jointly, the jury 
cannot ſever the damages lo as to give greater againſt one 
than another, But if the jury find otherwiſe, the plain— 
tiff may enter a no preſegui agaialt all but one, and have 
judgment againſt him, 


« But in this, as well as other actions of treſpaſs againſt 
Y „ ſeveral, 
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ce ſeveral, the jury may find ſome guilty, and others not 
« guilty.“ 


But in this caſe where the action is joint, and no part 
of the evidence applies to one, the plaintiff muſt ele& to 
proceed again{t the reft, and that one have a verdict. But 


in ſuch caſe, if there was good cauſe to make him a de- | 


fendant, the judge will certify, 


And ſo in the cafe of a battery againſt huſband and wife, 
the jury may find the wife guilty, and the huſband not 


guilty ; and vice ver/a, 


3. Where there has been a mayhem, or wounding, the 
court may upon view encrea/e the damages, even though a may- 
hem was not laid in the declaration; but under the follow- 
ing reſtrictions, viz. 1. The judge who tried the cauſe at 
Ni Prius, may not himſelf increaie the damages; he ought 
to certify it by indorſing on the py/tea what maim or wound 
was proved: unleſs he is a judge of the ſame court wherein 
the motion is made for inereaſe of damages. 


2. The plaintiff muſt always be preſent in court when 
the motion is made for increaſe of damages. 


3. The manner of wounding ſhould have heen ſtated in 
the declaration, 


4. Upon a motion to increaſe the damages ſuper viſum 
& wulnerts, it ſhould be proved to be the ſame wound for 
& which the damages were given.” 


For where the maim in this caſe was the loſs of an eye, 
the court ordered the defendant and the witneſſes to ap- 
car and be examined, and ſeverai of the jury who tried 
the cauſe, and it appearing that noevidence had been given 
at the trial of the loſs of an eye, the court would not 
increaſe the damages for that, for new evidence ſhould 
not be admitted, 


5. But where the judge who tries the caſe certifies or de- 
clares that he is ſatisfied with the verdict, the court will 
not increaſe the damages. | 


6. In this caſe on a view of the party, and examination 
of the ſurgeon, ore tenus, in court, the damages were in- 
creaſed from 111, 148. to 50l. 


2, OF COSTS, 


1. By ſtatute 22 and 23 Car. 2. c. 9. © In actions of 


© aflault and battery, if the damages recovered are under 
„ forty 
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te forty ſhillings, the plaintiff ſhall have no more coſts 
17 P judge ſhall certify that the . 
& ſauli and battery were ſufficiently proted; and if any more 
«coſts are given, the judgment ſhall be void, and the de- 
« fendant be acquitted, and have his action againſt the 
&« plaintiff for ſuch vexatious ſuit, and recover his coſts 
4e and damages in any court of record.“ 


It ſeems not to be completely ſettled whether in a cafe Pay'ey v. 
of this nature it is diſcretionary in the juage to certify or bes 
0 * - . ” * ce er 
not: in this caſe Hr. Fuflice Faſter held, I hat it was per- ag. 1757. 4 


fectly diſcretionary to give or withhold the certificate. MS. 
But it was there ſaid, That Juice Milmot had held 


otherwiſe. 


But, 1. The action muſt be ſolely an action of aſſault 
& and battery to deprive the plaintiff of his coſts; for if it 
&« is coupled with any other oftence which does not re- 
&« quire a certificate, and the defendant is found guilty, 


&« hat ſhall take it out of the ſtatute, and give the plaintiiF 
« full coſts.” 


For where in treſpaſs for an aſſault and battery, break- njittyourn v. 
ing a ſtandard and roller, and taking and carrying away Read. 
divers goods and chattels; the defendant was found guilty 1 
of all, except the taking and carrying away, and damages quot. 
found under forty ſhillings. On the queſtion ariſing con- 3 Wi. 322. 
cerning the coſts, the court held, That though the atfault 
and battery alone might require a certificate, yet that part 
concerning the breaking the {tandard and roller not re— 
quiring it, and both making one caute of adion, that the 


plaintiff ſhould have his full coſts, 


2, © But this matter to entitle the plaintiff to full coſts 
& where the damages are under forty inillings, muſt be 
« charged, and found as a ſubſtantive iſſue, and indepen- 
« dent of the aſſault; for where it is merely part or a con- 


&« ſequence of the aſſault and battery, there ſhall not be 
& full coſts,” 


For where the action was for aſſaulting the plaintiff, Cnterin e. 
and tearing his coat, which the jury found to be à con/equence Tolly. | 
of the battery, and damages under forty ſhillings, the plain- 1 Term Rep.655 
tiff had no more coſts than damages. 


So where the declaration was, that the defendant aſ- Hamſon v. Ad- 
ſaulted the plaintiff, puſhed him down on the ground, the bana. 


ground being covered with water, whereby his coat was MF" Rep. 91, 
A Boller N. b. 


329 1 


wet and ſpoiled, and he became ſick and weak: after ver— 
dict for the plaintiff, and damages twenty ſhillings, there 
being no certificate, the court held the plaintiff not enti— 


Y 2 tled 
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tled to fall coſts, for the ſpoiling of his coat was not a diſtind 
thing from the aſſault, but an injury ariſing from the original 
caute of action, and a conſequence of 1 it. 


Clerk v. Othery. So where the action was aſſault and battery, with a nec 

— inſultum fecit on the plaintiff's horſe, and damages under 
40s. the ſpecial matter as to the horſe was held not to en- 
title the plaintiff to full coſts, it being part of the ſame of- 
fence, 


2. * Though another offence be joined as the conſe- 

& quence of the aflault and battery, if that is an offence 

© in itielf actionable, though the damages are lets than 
&« 40s. yet the plaintiff ſhall have his full cofts.” 


x Stra. 192. As in treſpaſs for an aſſault and battery of the plaintiff's 
wife or ſervant per quod conſortium Or ſervitium amiſit, 
and damages under 408. yet ſhall the plaintiff bave his 
full coſts ; for the ſpecial damage is the giſt of the action, 
and of itſelt actionable. 2 


Richards v. 3. If the defendant z/7ifies, he admits the battery, and 
1 . in ſuch caſe no certificate is neceſſary to intitle the plain- 
C. n. tiff to full coſts, if the damages are under 40s.; for the 
Buller N. P. judge could only certify that the aſſault and battery was 
330+ well proved, which the defendant admits, But if the de- 
fendant juſtifies, and the plaintiff makes a new aſſignment, 
to which the defendant pleads not guilty, if the damages 
are under 40s. the plaintiff muſt have a certificate to en- 


title him to full coſts. 


« But the juſtification muſt be both of the aſſault and 
battery, in order to entitle the Plaintift to full coſts,” 


Page v. Creed. For where in an action of treſpaſs for an aſſault and 

3 * Ker. battery, the defendant pleaded firft not guilty to the whole; 

{cs and, fecondiy, a juſtification of the aſſault only, and the da- 
mages one ſhilling ; it was reſolved, That the juſtification 
not going to the batte ry, and there not being any certifi- 
cate, that the plaintiff ſhould have no more coſts than da- 
mages. 


3 Will 326, For the certificate under ſtat, 22 & 23 Car. 2, muſt be 
that the aflault aud battery was well proved; not the at- 


fault alone; and therefore a juſtification of the aflault only 
is not ſufficient. 


4 And by ſtatute 8 & g VL. 3. c. 10. 8 4. © If the judge 

, cc f ll certify that the 2,747, for which the action was 
« brought was wilful and malicious, though the damages 

« were under 40s, yet ſhall the plaintiff have his Pall 


66 coſts. 2 
And 
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And whete there was an aſſault only, and no battery, , wir. 326. 
but that appeared to be wilful and malicious (as drawing a 
ſword and attempting to ſtab the plaintiff) Lord Chief 
uſtice Malie faid, That he would certify under this ſtatute, 
in order to give the plaintiff his full coſts, as the da- 


mages were under s. 


AS TO COSTS TO THE DEFENDANT. 
By ſtat. 8& 0 V. 3. c. 11. © Where there are ſeveral 


ce defendants in an action of aſſault and battery, and one 
&* or more ſhall be acquitred, the perſon ſo acquitted. ſhall 
ce be intitled to his ful coſts, unleis the judge certifies that 
ce there was reaſonable ground for making him a defend- 


&« ant.” Ante 322, Coſgrove v. Hill, 


2. By ſtat, 7 Fac, 1. c. 5. Ia actions of aſſault, bat- 
ce tery, and falſe impriſonment, brought againſt ju/zces of 
& peace, Mayor e, bailiffs, or conſtables, for any thing done by 
ce virtue of their offices, if they have a verdi, or the 

& plaintiff diſcontinue, or be non-tuit, they ſhall have 
6 Jouble coſts,” 


For conſtructions on this ſtatute, vid. poſt, Ch. Treſ- 
pos 


And by ſtatute 21 Fac. 1. c. 12. the proviſions of the 
laſt act are extended to churchwardens and overſeers of the 


poor, 
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2 Ink, 589. 


Groenvelt v. 
Burwell. 
Salk. 3 96. 
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CHAPTER V. 
The Action of Falſe Impriſonment. 


HE offence of Falſe Impriſonment conſiſts in the un- 

lawful detention of the perſon without any legal au- 
thority : it is therefore neceſſary to conſtitute this offence, 
to determine what detention is unlawful. 


Every detention of the perſon, as by confinement either 
in a priſon or private houſe, in the flocks, or by forcibly 
detaining one 1n the ſtreet, 1s an impriſonment, 


I ſhall therefore confider, 1. What arreſts or detentions 
are illegal, and as ſuch will ſupport this ation: 2. What 
are legal, and ſo afford a good juſtification to the perſon 
ſued in this action for the arreſt or detention: 3. The 
pleadings and evidence on the part of the plaintiff and de- 
fendant: and, 4. The verdict and damages, 


But it is pre viouſly to be obſerved, that no action of falſe 
impriſonment lies againſt a zudge of a court of record, for any 
act done by him in execution of his office, nor for an 
miſtake of judgment: Neither are his acts or deciſions 
traverſable. This was decided in this action brought 
againſt the officers and cenſors of the college of phy ficians, 
who having a power to examine and puniſh by fine and 


impriſonment, were held to be a court of record, 


1. WHAT ARRESTS OR DETENTIONS ARE 
ILLEGAL. 


Arreſts are illegal, 1. Conſidered with reference to the 
perion arreſted : 2. To the writ or proceis: 3. To the 
court from whence it iſſues: 4. In caſes reducible to no cer» 
tain head, 


1. OF ILLEGAL ARRESTS WITH REFERENCE TO 
THE PERSON, . 


1, An executor or adminiiflratir can only be arreſted for 
a debt of teſtator's or inteſtate's, on a /ugge/tion of a devaſla- 
vit; 
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vit; therefore, where no ſuch ſuggeſtion was made, and 
the plaintiff who had adminiſtered to her huſband was 
— for a debt due by him in his life-time, this action 
was adjudged to lie againſt the plaintiff in that action, and 
the attorney in it who had ſued out the writ, It was con- 
teſted in this caſe, that the action ſhould not lie againſt the 
attorney; but the court held him liable, the offeace being 


a treſpaſs in which all are principals, 


« But a diſtindtion is to be obſerved between arreſts of 
perſons nit liable to arreſts, and arreſts of perions who are 
ce liable in general, but have a particular privilege or exemption; 
&« for the arreſt of theſe laſt is not illegal, nor ſubjects the 
& party to this action.“ 


cc 


As where the plaintiff was a witne/s in a cauſe at ¶ min- 
er, and was arreſted by the defendant in returning from 
thence, falſe impriſonment was held not to he againft the 
party who arreſted him; for the exeinption from arreſts 
is a privilege not of the perſon but of the court, and the writ 
is not void, for the ſuit continues, though the party may 
be diſcharged on motion, 


So in the caſe of other privileged perſons, as pers, certiſ- 
cated bankrupts, inſolvent debtors, or ſuch like, no action of 
falſe impriſonment hes for arreſting them; but in ſuch 
caſes the action was held clearly not to lie, as againſt the 
officer who made the arreſt, for he was at all events juſti- 
fied by the writ, which was compultory, 


Cameron v. 
Lightfoot. 

2 Black. Rep. 
1190. 


Tar!ton v. Fiſher 
Doug l. 646. 
Counteſs of Rute 
land's cafe. 
6 Co. 52, b. 


But in caſe of an arreſt on a Sunday, the proceſs being Wilton v. 


declared by the ſtatute to be void, this action will lie. 


2. In actions againſt nd and wife, the arreſt is only 


« Tegal, if made in purſuance of theſe cates,” 


1, If the action is againſt the huſband and wife, fer a 
debt of the wife dum ſola, and judgment for the plaintiff, the 
cation ſhall iſſue to take the bodies of both hutband and wife 
in execution, for it muſt follow the judgment. 


So in an action againſt the huſband and wife for an aſ- 


ſault by the wife, it was held that both might be taken in 
execution. 


But this is the caſe only in arreſt on final proceſs; for in 
the caſe of meſne proceſs, where both were arreſted for a debt 
of the wife's, dum ſola, ſhe was diſcharged, and he retained 
till he found bail for both. 


So where non ef? inventus was returned as to the huſband 
to a writ againſt both, and the wiſe only arreſted, the was 
* 
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Tucker. 


Salk. 78. 


Bardolph. v. 
Perry & ux. 
Mobr. 701. 
Wilmot v. 
Butler. 

Saver Rep. 149. 
Langſtaff v. 
Ran 

1 Will. 149. 


Harriſon ve 
R. arclitte. 
2 Stra. 1272. 


Edwards v. 
Rourke vx. 


diſcharged * . 436 


Roberts v. 
Andrews. 

2 Black. Rep. 
720. and cafe 
ibid. 

Doyley v. 
White. 

Cro. Jac. 323. 


Anon. 


Cro. Car. 513. 


Coot v. 
Lightworth. 
Moor 457» 


Thurbane's caſe, 


Hard: 323. 
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diſcharged out of cuſtody, though the ſuit was for a debt 
of the wife's, dum ſola. 


So where an interlocutory judgment was ſigned againſt 
both, and a /ci, fa, iſſued againſt the bail, who ſurrendered 


them into cuſtody before execution, the wife was diicharged, 


2, But if the action had been originally commenced 
againſt the wife when ſole, and pending the ſuit ſhe marries, 
and the plaintiff has judgment, the capzas thall iſſue againſt 
the wife only, and not againſt the huſband, 


3. But on all judgments obtained on the wife's contracts, 


or for her torts committed during coverture, the writ ſhall £9 
againſt the huſband alone, 


% Where a writ iſſues againſt any one, and the officer 
& miſtakes the defendant, and executes the writ by ar- 


ce ing a wrong ferjoi, the perion ſo arreſted may main- 


« tain this action, even though he was himſelf accetlary 
« to ſuch falle arreſt” 


As where in falſe impriſonment the defendant juſtified, 
that he having a warrant againſt F, S. aſked of the plaintiff 
his name; who anſwering J. S. which was not his true name 
the defendant arreſted him; on demurrer this plea was hel 
to be bad, for the officer muſt take the right perſon at his 
peril, 

So where a commiſſion of rebellion iſſued againſt one 
Thurbane, and a perſon of the name of Green appeared be- 
fore the commiſſioners, and affirmed himſelf to be Thur- 
bane, and being apprehended, he refiſted and ſnatched the 
commiſſion and tore it in pieces, For this on an attach- 
ment it was ruled by Chief Baron Hulk, that though he 
had falſely afſn med himſelſ to be Thurbane, yet that would not 


excuſe the commiſſioners from falſe unprilonment, for they 
had no warrant to arreſt him, 


But in ſuch caſe, though miſtake will not excuſe, yet 
it will go very far in mitigation of damages, 


2, OF ILLEGAL ARRESTS WITH REFERENCE TO THE 
WRIT, OR OTHER PROCESS, 


This is, 1ſt, Where the proceſs is void: 2dly, Where it 
is irregular, _ 


1. In the caſe of Void Proceſs. 


The plaintiff, in this action, was arreſted by the now 
defendant, by. a Wilt of capias ad reſponaendum, returnable 
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the term next but one to the 2 (it was of Trinity term, and Parſons v. 
returnable in the Hillary following): this writ being ir- 12 g 
regular and void (as every writ of meſne proceſs ſhould 2 Black. Rer. 
be returnable the next term to the igſie, for otherwiſe the de 843. 5. C. 
fendant might be impriſoned for a long time) falie impri- 

ſonment was adjudged to lie againſt the now defendant, 

who was plaintiff in the former action; though it was 


agreed that this writ had been a good juſtificauon to the 


officer, 
2. In the caſe of Irregular Proceſs. 


As where the defendant in a former action (the plaintiff Phillips vs 
in this) had been arreſted by a ca. ſa. founded on a judg af 
ment, which was afterwards ſet aſide for irregularity ; it had 
was adjudged, that he might well maintain this action for 
the arreſt, And a diſtindion was taken between proceſs 
irregular and erroneous ; viz, * That if erroneous, it is the 
act of the court, and the party ſhall not ſuffer ; but if it is 
irregular, it proceeds fromthe act of the party or his attor- 
ney, and an action will lie on it. 


And the proceſs of arret has been held irregular and void 
in the following caſes ; | 


1ſt, * Where filled up without proper authority.” 


I. As where Burſlem the plaintiff being indebted to one Burſlem v. Ferns 
Jones, a fs attorney ſued out a writ againſt him, but the 2 WAI 47- 
under-ſheriff left a blank in the writ for the name of a 
bailiff, and Jones' attorney in/erted the name of Fern (the defend- 
ant) who arreſted the plaintiff, Falſe impriſonment was 
adjudged to lie againſt Fern, for the arreſt was illegal, as 
the under >/ſheriff ſhould have inſerted the name in the writ 
of ſome ſheriit's officer; for by leaving it to the attorney, 
he might nominate perſons of no property, or infamous 
characters, who might be guilty of oppreſſion, and have 
nothing to aniwer to the party injured : the arreſt ſhould 
” by the officers of the ſheriff, who have given ſecurity to 

im. 


2dly, * N bere it bas iſſued informally.” 


„The defendant in this caſe juſtified an arreſt of the $mith v. 
plaintiff, by proceſs out of the Vice-Chancellor's court of Bouchier. 
Oxford, and ſhewed that by the cuſtom a plaintiff making * . 993. 
oath of his cauſe of action, and that he believes that the de- 
fendant will abſcond, may have a warrant to arreſt 2 

an 
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and hold him till ſecurity given, and then ſhews, that he 
made ſuch oath of his cauſe of action, and that he ſuſpefed 
that the defendant would run away; upon which he had a 
warrant from the Vice-Chancellor, and arreſted the now 
plaintiff, Upon demurrer, the court held the cuſtom not 
to be purſued, for the cuſtom is to {wear to the belief of the 
defendant's intention to abſcond, and here the plaintiff 
only ſwore to his ſpiczon, which is not the ſame; for that 
may be a ground of ſuſpicion which will not induce a be- 
lief, and the arreſt being therefore made under the cuſtom, 
was illegal, and that ſo the party might have this action of 
falſe impriſonment. 


Johns v. Smit. 3. When the proceſs was mot returnable on a day certain, 

Cro. Jac. 514+ under which the defendant had been arreſted, the writ 
was adjudged to be void, and this action to he for the ar- 
reſt. 


2 Wulf. 226. 4. Where the defendant was arreſted, and the affidavit 
to hold bim to bail was irregular, ſay ing in indebted for is in- 
debted, ſo that he was intitled to be diſcharged; Juſtices 
Clive and Gould were of opinion, That this action lay 
againſt the plaintiff, or filazer, for ſuch arreſt. 


Alten v. Allen, 5. Where a judgment is of one county, the defendant 
Black. Rep. cannot be arreſted in another, without a tefatum capias, or 
— ſuggeſtion that the defendant was commorant in ſuch 
other county. In ſuch caſe, therefore, where the defend- 
ant was ſo arreſted, without any teſtatum or ſuggeſtion, this 


action was held to lie. 


3. OF ILLEGAL ARRESTS, WITH REFERENCE TO THE 
COURT OR MAGISTRATE WHO HAS ISSUED THE 
PROCESS, 


This is, 1. By iſſuing proceſs where it has no juriſdifion 3 
2, Where it exceeds or does not purſue its juriſdittion : 3. Where 
the ſubJequent proceedings are irregular, 


1. Where there was no Juriſdiction. 


Higginſon v. 1. If a perſon 1s arreſted by proceſs out of an an inſerior 
3 & Had- court not having quriſdiction, he may have this action againft 
ey. 


Mic. 23 Car. 2, the plaintiff in that action; and his having pleaded to that 

Buller N. P. $3. action in the inferior court ſhall not be ſuch an admiſſion 
of the juriſdiction as ſhall bar him of his action for the 

falſe impriſonment ; for every one ſhould know the extent 

4 . court's juriſdiction to which he applies for re- 
reſs. 


2. Where 
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2. Where the Inferior Court exceeds, or does not 
purſue its Juriſdiction, 


1. © And wherever an authority to commit is given 


ce by ſtatute, it muſt be ſtrictly purſued ;”* As in the caſe 
of Smith and Bouchier, Ante, 329. 


1. So where, by ſtatute 14 H. 8. all perſons are forbid to 
ractiſe phyſie in Londen, or within ſeven miles of it, un- 
jeſs allowed by the prefident and cenſors of the college of 
phyſicians ; and four cenſors are appointed yearly, who 


may puniſh by fine and impriſonment perions offending in 


ractice, non bene utendo et exequendo facultate medicine, The 


laintiff practiſed in London without being ſo allowed, and 
5 ſummoned, he ſaid be would pracliſe without their per- 
miſſion; for which, by warrant from the preſident and cenſors, 
he was committed to the counter; and on bringing this 
action for falſe impriſonment, it was held well to lie: 
1. Becaufe the act appoints the cenſors to tine and impri- 
ſon, here it has been done by the preſident and cenſors : 
2. The offence for which the party is to be committed, is 
pro non bene exequend® facultate medicine ; here the committat is 


for ſaying that he would praiſe without their permiſſion : ſo 


that the power of committing not being ſtrictly purſued, 
the perſons committing were held to be treſpaſſers, and that 
the action lay, 


2, S0 in the caſe of commiſſioners of bankrupt.” 


This action was adjudged to lie againſt the defendants, 
who were commiſſioners of bankrupt, for committing the 
are (whom they ſuſpected of ſecreting part of the 

ankrupt's effects) for not appearing on the 2 ſummons, 
The ſtatute of * 1. c. 15. enacting, ** That in ſuch 
caſe a ſummons ſhall firſt go to the party to appear, and en 
bis default, or neglect, a warrant or ſecond ſummons ; and if 
brought in on the warrant, he refuſes to be examined, or 
on a ſecond ſummons negleQs to come, then, and not befere, 
the commiſhoners have power to commit ;” and here hay- 
ing been committed on the firft ſummons, the impriſonment 
was contrary to law, | 


And this action lies againſt commiſſioners of bankrupt 
for any commitment not warranted by their power; as for 
not anſwering a queſtion, which queſtion appears to be 
1mproper; or where they do not acquielce in a ſufficient 
antwer, but commit the party; ſo if the time committed 
for is improper. 


3 Where 
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3. Where the Court or Magiſtrate has Power, but 
the Proceedings are irregular. 


1. The defendant was committed by the ſeſſions for not 
taking on himſelf the office of conſtable of a place of 
which he denied that he was an inhabitant. This com- 
mitment was adjudged unlawful, for he ſhould ff? have 
been indifted for re fuſing to undertake the office; and if he 
had been found on the indictment to be an inhabitant of 
the place, he ſhould have been tined, and committed only 
for non-payment of the fine, 


So where the defendant was a juſtice of peace, and con- 
victed the plaintiff for deſtroying the game, and though it 
was proved that the plaintiff bad effets juffictent to anſwer the 
convittion if diſtrained, yet the defendant ent him immed:- 
ately to Bridewel!, without endeavouring to levy the penalty 
upon his goods. This action was held well to lie againſt 
the juſtice for fuch irregular commitment; for the ſtatute 
puniſhes by penalty, and orders the party to be impriſon- 
ed only in cafe of non-payment; therefore the juſtice ſhould 
firſt have iſſued his warrant to levy the penalty. 


So where the plaintiff was convicted in a penalty for 
harbouring run goods contrary to ſtatute of Ges. 1. in a 
penalty of 1 3!. which he offered to pay, but was kept in 
cuſtody till he paid a further ſum of 5s. 4d. for fees, which 
could not by law be demanded : 'I his action was adjudg- 
ed to lie for ſuch detention, when he was entitled to a diſ- 
charge. 


2. * So though the original arreſt might be warrant- 


able, yet for any ſub/equent oppreſſion or cruelty, this action 


6 lies,” 


As where the defendant was governor of Senegambia, 
and the plaintiff being an officer, from the dangerous ſtate 
of his health, had quitted his poſt without leave; for 


which he was juſtly put into confinement ; but it appear- 


ing that circumſtances of unneceſſury and wanton cruelty had been 
practiſed, as confining him for a long time in a dungeon, 
without the benefit of freſh air when dangeroully ill, he 
recovered conſiderable damages in this action. 


Tor other caſes of arreſts, vid, Action of Treſpaſs on the 
Cale, Chap. XIII. 


4. OF CASES REDUCIBLE ro NO CERTAIN HEAD, 


As, 1. The mayor and burgeſſes of St. Alban's made a 


rate for building a court-houle, to be aſſeſſed on the in- 
habitants 
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habitants at large, and made a bye-/aw thereon, © That any 


one refuſing to pay ſuch rate ſhould be impriſoned,” 
Under this bye-law the plaintiff was taken and impriſon- 
ed, and this action was adjudged go lie for ſuch impriſon- 
ment; for no bye- law can create ſuch a power; it is con- 
trary to Magna Cha ta, which declares, ““ That nulius liber 
& homo capietur aut impriſonetur niſi per judicium pa; ium ſuo- 
04 rum.“ 


2. So where a perſon was arreſted and the perſon at 
whoſe ſuit he had been arreſted ordered the ſheriff to diſcharge 
him, and releaſed him of the action, notwithſtanding which 
the ſheritf detained him, this action was adjudged to lie 
againſt the ſheriff, So where there was a ſuper /edeas ſent to 
the ſheriff, and the party was not diſcharged, this action 
was held to lie, 


3. * Where any falſe impriſonment has been done by 
* the influence or procurement of another, this action ſhall lie.“ 


As where the defendant, who was an Ea/? India go- 
vernor, prevailed on the Nabub to impriſon the plaintiff : This 
action was adjudged to lie againſt him, though the actual 
impiiſonment was by another, 


4. So this action lies for any injury committed in a foreign 
country; as in this caſe, againſt the governor of Minorca by 
an inhabitant whom he had tallely impriſoned, 


5. By ſtat. 5 H. 4. c. 20. juſtices of peace ſhall impri- 
ſon no perſon but in the common gaol, ſaving the rights 
of lords, who have gaols in their franchiſes, Quære, If 
falſe impriſonment would not lie on this ſtatute, if a juſ- 


tice of peace impriſons a perſon eltewhere * 


2. WHAT ARRESTS OR DETENTIONS ARE 
LEGAL. | 
1. The firſt is the caſe of arreſts under the proceſs of 
© ſome court of juſtice having cognizance of the. caulc, 
* which proceſs has regularly iſſued.“ 


But a diſtinction is to be obſerved in the caſe of officers 
and private perſons, If the action is againſt the hei for 
the arreſt, he ſhall »/ify ſufficiently, by Sewing the writ, 


So it is in the caſe of his bailiff or officer, with this differ- 
ence, that the ſheriff mu? few the writ returned, if return- 
able; which the bailiff need not, as it is not in his power, 
Bur if the action is againſt the plaintiff in the firſt action, 
or a mere ſtranger, they cannot juſtify unleſs they ſhew a 
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Judgment as well as execution; tor the judgment might 
have been reverſed, 


2, * A ſecond good juſtification under a legal arreſt is, 
*© 1f made by an officer ring authority to arreſt, or under 
& ſuch officer's or magiſtrate's warrant under hand and 
& ſeal, and expreſſing the cauſe of the commitment.” 


1. A peace officer can juſtify an arreſt on a charge of felony, 
though he has no warrant againſt the perſon charged, and 
though it ſhould afterwards appear that no felony had 
been committed; bur in ſuch caſe a private perſon could not 
juſtify, for a peace officer is hound to take into cuſtody a 
perſon charged with a felony, and bring him before a 
magiſtrate; and it would be miſchievous it the officer was 
firſt to try and exerciſe his judgment at his peril. 


But if a felony has been afinally committ:d, a conſtable or 
even a private perſon may juſtify an arreſt, if it is made 
without malice, and in purluit of the offender upon fair 
and reaſonable grounds of ſuſpicion, 


2. But ©& where the arreſt is by warrant, it muſt appear 
& that the warrant was legal; that is, iſſued in a caſe of 
*« which the magiſtrate had cognizance; for if not, the 
* warrant ſhall not juſtify the officer acting under it," 


As where a juſtice of peace iſſued his warrant to the 
defendant to arreſt the plaintiff, on a complaint for nen-pay- 
ment of ſervants wages, and the defendant did arreſt the 
plaintiff ; this act ion was adjudged to lie againſt him, for 
a juſtice of peace has no ſuch power to grant ſuch a war- 
rant to apprehend the party complained of; he can only 
Hue a ſummons: it was therefore an illegal warrant, and 
no juſtification to the defendant. 


So an officer cannot juſtify an arreſt and impriſonment 
for non-payment of taxes, under the general printed warrant 
which ſuch colleQors have figned by two juſtices: but he 
ought to have a ſpecial warrant. 


2. So a magiſtrate may commit for any contempt ſhewn 
him, but it muſt be while in execution of his office. 
Therefore where in this action the defendant juſtified that 
he being mayor of the corporation of V. the plaintiff ſaid, 
& He was a fool,” wherefore he committed him, It was 


held ill, for not ihewing that he was in his ſeat or exerciſe 
ing his office. 


3- A third good cauſe of arreſt is ſuch as is warranted 
by the neceſſity of the thing: as arreſting a felon by a 
private perſon ; impreſling ſailors in the time of war; ap- 

| prehending 
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hending waggoners for offences or miſbehaviour on the 


ighway, and ſuch like cauſes, 


4. Secretaries of State may commit for ſuſpicion of trea- 
ſon, as conſervators of the peace did at common law; and 
it is incident to their office: And a commutment to a 


meſſenger is good. 


But they have no power to iſſue a general warrant to ar- 
reſt the perſon, or ſeize the papers on a general imforma- 


tion. 

5. Commanding officers in the ſervice of the army or navy 
& have a power of putting their inferior ofticers under an 
« arreſt; but it muſt be done on good grounds, and not 
c opprefhiyely.” | 


As where the defendant was captain of the Trident man 
of war, and put the plaintiff, who was the purſer, into con- 
finement; he kept him there for three days, after which 
he liberated him, without any charge or court-martial. 
The plaintiff recovered for the impriſonment, 


6. Falſe impriſonment will not lie for the taking and 
detaining the mariners of a ſhip, which has been captur- 
ed as a prize, though the Court of Admiralty afterwards 
find her not to be a lawful prize, For the eourt of Ad- 
miralty poſſeſſes an excluſive juriſdiction not of prize 
only, bu of every matter dependent on it, which this 1s, 
as the mariners muſt be brought in with the veſſel; and 
that court can give damages for the injury and detention 
to the individuals who are injured, 


4. OF THE PLEADINGS AND EVIDENCE. 


I, OF THE PLEADINGS AND EVIDENCE ON THE PART 
OF THE PLAINTIFF, 


I find no caſes of conſequence to this head, except the 
following, viz. 1. That no new matter foreign to the 
« 1{fue is admiſſible in evidence, under the general repli- 
« cation of de injuria ſua propria, of any fact which is not 
* contained in the plea ; for thoſe alone are traverſed by 
& the replication,” 


For where to an action of falſe impriſonment, the de- 
fendant pleaded a juſtification of the arreſting the plaintiff, 
under an information for treaſonable practices, made to 
him as ſecretary of ſtate, for which offence he had been 
admitted to bail by the chief juſtice of the King's Hench. 
The plaintiff replied the general replication of ae injuria 
ſua propria ab g. tali cauſa. ft was adjudged, that under this 

replication, 
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replication, that the plaintiff could not give in evidence 
a tender and refuſal of bail, tor it was not contained in the 


iſſue. 


2. The defendant in this caſe juſtified, that he had ar- 
reſted the plaintiff by a latitat for 201. which he owed him; 
the plaintiff replied, and traverſed that he owed fo much 
money, and a repleader was awarded ; for the debt is but 
inducement, which ſhould not be traverſed, 


3. Where the writ or proceſs is but indacement to 
& the action, in which caſe its tenor need not be ſet out; 
ce but the ſub/lance merely a variance in point of form, 
e though not in ſubſtance, ſhall not be held fatal.“ 


As where in an action of falſe impriſonment, the bill of 
Middleſex on which the party had heen arreſted, was ſer 
out in the declaration as follows: *The ſheriff is com- 
manded to take 4. B. (the then defendant) and John Doe, 
if Sc. and them, Sc. ſo that he have their bodies before 
our Lord the King at Weſtminſter, on Wc, (verbatim to the 
end): the bill of Middleſex being read, was in theſe words: 
« The fheriff is commanded to take A. B. and Fobn Doe, 
if they ſhall be found in bis bailrwick, and them fafely to keep, 


| 1o that he have their bodies,” Sc. It was infiſted that 


Smith v. Bou - 
cher. 

2 Stra. 993. 

2 Ret. 

Philips v. Biron. 
1 Stra. £09, 

2 Rel. EY 


Middleton v. 


Price. 


t Will. 17. 


this was a variance between the bill of Middleſeæ and the 
record; but Ch. Ju, Lee held, That the bill of Middbſex 
need not have been ſet out, that the ſubſtance was ſuf- 
ficient, and therefore the evidence was ſufficient, as there 
was no variance between the bill of Middleſex and ſo much 
as was ſet out in the record, 


2, OF THE PLEADINGS AND EVIDENCE ON THE PART 
OF THE DEFENDANT, 


1. Where this action is brought jointly againſt the 
plaintiff in the former action and the officer, they may 
ſever in their defence, for the writ would be a good juſti- 
fication to the officer; but it the officer joins the plaintiff 
in the ſame plea, he waives the benefit he may have him- 
ſelf; and if the plea is bad as a juſtification for the other, 
judgment ſhall alio go againſt him, 


And ſo if they join in the plea, and it 1s bad for the 
officer, it ſhall be ſo likewiſe for the other party; as here, 
where he did not ſhew the proceſs returned, under which 
he juſtified, 


2, © Where the defendant juſtiſies under proceſs of a 
ce court of limited juriſdiQion, the plea ſhould ſhew that 
6 the cauſe was properly ſubjed to ſuch juriſdilion,” 


As 
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As where in this action the defendant juſtified, under à Jos v. Smiths 
preſcription in the Marſhalſea court ta hold piea of all cauſes Cre. Jac, 314+ 


within the verge, and under a capias returnable at the next 
court, under which the plaintiff had been arreſted. This 
action was held to lie for ſuch arreſt, for reaſon that the 

roceſs was ill awarded, and the arreſt unlawful: 1. Be- 
cauſe it did not appear that the parties io the ation were of 
the hou hold, between whom only the court has juriſdiction: 
2dly, Becauſe the proceſs was not returnable on a day certain, 
but at the next court, 


So where the defendant juſtified, under an order of a 
court of record in Landin, as a ſerjeant at mace, to arreſt 
the plaintiff, pro quedam contemptu, for not paying 203, to 
B. G. which he owed him. On demurrer the plea was held 
to be bad, for to impriſon a man pro quedam contemptu, is 
too general, and by this plea it does not appear that the 
court had juriſdiction; and the officer is only to obe 


the order of the court in matters of which it hath juriſ- 
diction. 


2, © Where the defendant juſtifies in like manner, under 
5 procels of an inferior court, and a ſpecial authority to 
„ 1mpriſon, the plea ſhould ſhew that hut authurity was 
«© ftrictiy purſued.” 


For where, 1n treſpaſs and falſe impriſonment, the de- 
fendant juſtified under an order of the Court of Conſcience in 
London, directed to him to arreſt the plaintiff, and carry him 
to the Counter, and impriſon him till he paid gs, 6d. virtute 
cujus, he took him and detained him, On demurrer, the 
plea was adjudged to be bad; for the order was, to im- 

riſon him in the Counter, which his plea ſhould have thewn 
that he had done, as he confefles he took and detained him, 


But where the defendant juſtifies under a proceſs of 
the inferior court, it is ſufficient for the defendant to al- 
ledge in his plea that a plaint was levied, and proceſs 
had in the inferior court, and that /uperinge talliter fuit pro- 
ceſſum, and a capias awarded, without ſetting out all the pro- 
ceedings of the inferior court at length. 


3. Where an officer, or other perſon, juſtifies under pro- 
ceſs, which 1s returnable, he muſt in his plea ſhew that it was 
returned, or the plea will be bad. 


And Note, “ That this action being in its nature tran- 
« fitory, the place laid in the declaration is not traver(- 


able, except the juſtification extends only to a particular 
* place,” 


2. As 


Dye v. Olive. 
March 117. 


Swinſtead v: 
Lyddal. 
Salk, 408. 


Adams v. Free- 
man. 


Sayers Rep. Lt. 


Middleton v. 
Price. 

I Wil 17. 
2 Stra. 1 184. 


Co. Litt. 212. 
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Smith v. Hellier, As where, to falſe impriſonment in Middleſex, the de- 
Cro. Eliz. 167. fendant juſtified that Lynne was an ancient village, and 
| that it w/ifatum ſuit to chuſe a mayor annually, who was 
keeper of the gaol, and that the plaintiff was committed to 
aol on a plaint entered in the court there, ab/que hc that 
was guilty in Middl:ſex. The juſtification being local, 

the traverſe was held to be good, 


4. The flatute of limitations is a good plea in this action: 


1. As to which it is enacted by ſtat, 21 Fac. c.16, © That 
cc all actions for aſſault and battery, or falſe ynpriſonment, 


e ſhall be brought within fame years after the offence com- 
« mitted, or they ſhall be barred.” 


Coventry v. Ap- If the impriſonment is laid for a continued length of 
time, as here from 32 Car, 2. till the 3d of April, 4 Fac. 2. 
the defendant may divide the time, and plead the ſtatute 
of limitations as to part, and not guilty or any other plea 
to the reſt; and in ſuch caſe the plaintiff ſhould not demur, 
but plead that the dureſs was continued, 


Br 


2. © In the caſe of ju/tices of the peace, or conſtables acting 
& under their warrants, another limitation is made by ſtat, 
24 Geo, 2. c. 44. which enacts, That actions againſt them 
« ſhall be commenced within e months after the offence 
committed, or the plaintiff ſhall be barred,” 

Pickerſgill v. If a man be impriſoned by a juſtice's warrant the firſt 
+ up IR 3. day of January, and kept in priſon till the firſt day of 
C. B. February, if the action is commenced within fix months 
Buller N. P. 23. after the firſt day of February, it will be commenced in 
3 for the whole impriſonment is one entire treſ- 

aſs, 

5. With reſpe@ to officers acting in virtue of their office, 
ſpecial proviſion is made as to pleading by them to this ef- 
fet: By ſtat, 21 Jac, 1, c. 12. it is enacted, That juſtices 
of the peace, mayors, bailiffs, churchwardens, and over- 
«« ſeers of the poor, conſtables, and other peace-officers, may 
% plead the general iſſue, and give the ſpecial matter in evi- 
« dence. Likewiſe, that any action brought againſt them 
% ſhall be lid in the proper counts; and if upon not guilty 

_* pleaded, it ſhall appear that the fat was done in another 
* county, the jury ſhall find the defendant not guilty.” 


And by ſtatute 24 Geo. 2. c. 44. it is further enacted, 
That no writ ſhall be ſued out againſt a juſtice of peace 
* for what he ſhall do in execution of his office, / notice 
b in writing of ſuch intended writ ſhall be delivered ta him, or 
ce left at his place of uſual abode, at leaſt a month before, 
and the juſtice may tender amends ; and in caſe the ſame 
* 1s not accepted, he may plead ſuch tender in bar of the 

* action, 
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'« ation, together with the plea of not guilty, and any 
other plea, by leave of the court; and if upon iffue 


joined the jury ſhall think the amends fo tendered ſuf- 


« ficient, they ſhall find a verdict for the defendant. 


2. No action ſhall be brought againſt any conſtable, 
&« or any other perſon acting by his order for any thing 
« done in obedience of a juſtice's warrant, until demand 
« made of the peruſal and copy of ſuch warrant, and the fame 
& has been refuſed for the tpace of fix days; and in caſe 
de the warrant has been ſhewn, and a copy taken, and 
« afterwards an action brought againſt the conſtable, with- 
« out making the juſtice a defendant, the jury ſhall, on pro- 
c ducing the warrant, find a verdict for the defendant 
« notwithſtanding any defect of juriſdiction in the juſ- 
& tice, 


« And if the action be brought jointly againf the con- 
« ſtable and the juſtice, upon producing the warrant, the 
« jury ſhall in like manner find for the conſtable, 


« And if the jury find againſt the juſtice, the plaintiff 
cc ſhall recover from him the coſts he has to pay the con- 
« ſtable; with a proviſo, that if the judge certihes that the 
„injury was wilfully and maliciout]y committed, the 
4c plaintiff thall be intitled to double ce. 


The ſeveral conſtructions on this ſtatute are: 


1. AS TO JUSTICES OF PEACE, 


1. If the juſtice pleads tender of amends under this ſtat. 

24 Geo, 2. the plaintiff may have a rule for the defendant 
to bring the money into court, for the plaintiff to take the 
ſame, on his diſcontinuing the action. 


2, Though the juſtice has omitted to tender amends, yet 


he may have a rule to pay a ſum of money into court as 
amends; but it muſt appear before this is allowed, that 
the action is brought againſt the juſtice, for ſomething done 
as a juſtice in the execution of his office, In this caſe the mo- 
tion was to that effect, and the court granted a week's 
time to plead ; in which time it appearing from the plain- 
tiff's notice of adtion, that the defendant was ſued as 


a juſtice of peace, the court made the rule abſolute as 
above. 


3. If che action is brought for an illegal commitment, 
or any other unlawful act againſt the juſtice of peace, he 
is obliged to ſhew the regularity of his proceedings, and 
the information, &c, laid before him, upon which his pro- 
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ceedings or convictions were founded, muſt be produced 
and proved in court, 


Entick v. Car- 4. ſecretary of flate is not a juſtice of peace, nor his 
„ Wil. os meſſengers conſtables, within the ſtat, 24 G. 2. 


2. AS TO INFERIOR OFFICERS, 


1. © The privileges ow to conſtables and inferior 
ce officers, under theſe acts. are confined to caſes in which 
6 they are atting in execution of their offices,” 


Anon. For where the conſtable and another quarrelled, and 
x Stra. 446 the conſtable beat the other, this eee at Dover, and 
the action was brought in Middliſex, when the conſtable 
inſiſted the action ſhould be brought in the proper county, 
by ſtat. 21 Fac. ; but the objection was over-ruled, for 
that ſtatute is confined to caſes in which the conſtable is 


aQting in execution of his office, and this was a private 
quarrel, 


Money v. Leach 2+ The protection afforded to the conſtable or inferior 
3 Burr. 1742. officer under the flatute, is only while afing in obedience to 
the juſtice's warrant; therefore the defendant muſt al- 
ways ſhew that he did ſo at: and where the juſtice can- 
not be liable, the officer is not within the proteCtion of the 
act; therefore it is no juſtification, if directed to him to 


take up one perſon, and he takes up another; for ſuch is 
not in obedience of his warrant, 


Nutting v. 3. An overſeer of the poor, who diſtrains for a poor's rate, 
2 under a was oi warrant, is an officer, within the protec- 
pe 1300-3; tion of the act. 

Buller N. P. | ; 
Ds 4. The act only extends to actions brought againſt 


* officers for torts committed by them in the execution of 
55 their office, not for actions of another nature. 


Feltham v. For where the action was aſſump/it for money had and 
2 Geo, a: received, to recover back from the officer the money levied 
k. R. by him on a conviction which had been quaſhed, it was 


Buller N. P. 24. adjudged, That a demand of the copy of the warrant 
under the ſtatute, was not neceflary, 


'4. OF THE VERDICT AND DAMAGES, 


1. 6 2 can only give damages in this action to 
, the time of the action brought,” | 


oy gr phe Lee For where it was for falſe impriſonment for four months, 
1 um from the ½ of Ofteber, and damages entire, and the do- 


claration was of Micbacimas term, and fo damages were 
gwen 
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given for part of the time after the action commenced ; 
judgment was arreſted, 


341 


But where the impriſonment was ſo laid, viz, for twenty- Webb v. Turner 
five weeks, from the 18th of Oclober, and the declaration 2 Sira, 1093. 


was of Michaelmas term, and verdict for the plaintiff; it 
was moved in arreſt of judgment, That the action was 
brought too ſoon, and it appeared that damages had been 

iven for an impriſonment long after the action had been 
Sending : but it was reſolved that the continuands — 


laid under a /ciz, would not vitiate what was properly laid 


in point of time, and the plaintiff had judgment. 


2. How far (when this action is brought jointly) the 


jury may ſever in the damages, vid. ch, Treſpaſs, under the 
head Verdict, the caſes there applying here. 


By ftatute 5 Geo. 13. all writs of error wherein there 


ſhall be a variance from the original record, or other de- 
fect, ſhall be amended. 


Therefore, where an action of falſe impriſonment was 
brought againſt Yerel/? and Smith, but Vere /? only was found 
guilty : by miſtake, a writ of error was brought in the 
name of both, and the court allowed it to be amended, b 


ſtriking out the name of the detendant below, who had 
been acquitted, 


For coſts to the defendant, vid. Alien of Aſſault, the law 
being the ſame, 


Z 3 CHAPTER 


Verelſt & Smith 
v. Rafael. 


Cowp. 423. 


Morris v: 
Miller. 
4 Burr. 2057. 


Buller N. P. 27» 


CHAPTER VI. 


The Action of Adultery. 


HE ground of this action is the injury done to the 
huſband, by alienating the affections of his wife, de- 
ſtroying the comforts arifing from her company and 


that of her children, and impoſing on him a ſpurious 
iſſue, | 


The principal matters to be conſidered in this action are, 
1. The evidence neceſſary to maintain it: 2. The damages: 
3. The pleadings and coſts. 


1. OF THE EVIDENCE. 


I, © Plaintiff muſt bring proof of the aciual ſolemnixation 
© of a marriage; nothing That ſupply its place: cohabita- 
tion or reputation are not ſufficient, nor any collateral 
© proof whatever,” 


As where the plaintiff, in this caſe, proved articles 
made after marriage with his wife, for the ſettling of the 
wife's eſtate, with the privity of the relations on both ſides, 
cohabitation, name, and reputation; he proved further, 
that the defendant, on being aſłked where Mrs. Morris was? 
anſwered, In the next room: ſhe being there with him. 
So that he confeſſed that he had committed adultery 
with the plaintiff's wife, which it was contended was an 
admiſſion of the marriage; but it appearing that the mar- 
Triage had in fact been celebrated in Mayfair chapel, but the 
regiſter or book could not be admitted in evidence (ſtat, 
26. Geo. 2. c. 3. Y 14.) the miniſter who had married them 
having been tranſported, and the clerk being dead; for 
want of proof of an actual marriage, the plaintiff was non- 


luited. 


But proof of the marriage, either by a copy of the re- 
giſter of the church where the ceremony was performed, 


Ox 
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or by the teſtimony of one who was preſent at the cere- 
mony, will be ſufficient, 


And the copy of the regiſter is of itſelf ſufficient evi- 
dence of the marriage, without proving the identity of the par- 
ties; for marriage-regiſters are as records. 


In an action for crim. con. the marriage was proved by a 
perſon who was preſent when it was /o,emnized in the Fleet 
in the year 1737, and the plaintiff's counſel offered to give 
in evidence the Fleet regiſter, as a confirmation of the teſti- 
mony. Chief Fuftice De Grey refuted the evidence, and 
ſaid, The ground of rejecting the evidence was that the 
whole of the tranſaction was illegal, and the regiſter made 
by a perſon under no tie, and therefore not entitled to 
credit, 


But it is not neceſſary to prove a marriage according to 
the ceremony of the church of England : It 18 ſufficient if the 
plaintiff is of any religious ſect, to prove a marriage ac- 


cording to the rites and ceremonies of that ſect; as Fes, 
Dauakers, c. 


2. The confeſſion of the wife will be no proof againſt 
the defendant; but a diſcourſe hetween her and the de- 
fendant may be proved: ſo letters written to her by the 
defendant ma be read as evidence againſt him, though 
her letters to him will be no evidence for him. 


2. OF THE DAMAGES. 


I. The injury in the caſe of adultery being great, the 
damages are generally conſiderable ; but they depend upon 
circumſtances ; that is, they are increaſed or diminiſhed 
from the conſideration of the rank and quality of the 
plaintiff: ſo from the peculiar turpitude of the caſe, as if 
the defendant was the friend, relation, or dependant of the 

laintiff: ſo if it appeared that the plaintiff and his wife 
ived happily before that tranſaction and acquaintance 
with the defendant; ſo that the wife had always borne a 
good character till then: ſo that there was a ſettlement 
and proviſion for the children of the marriage: all theſe 
go in aggravation of the damages, in which alſo the cir- 


cumſtances and property of the de fendant are always con- 
fidered, 


2, On the other hand, many circumſtances go in ex- 
tenuation of the offence, and mitigation of damages : as 
if it __ that the plaintiff encouraged the defendant's 
addreſſes to his wife, or connived at it. 
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Sir R. Worley As in this caſe, where it appearing that this was the 
A .der. caſe from many circumſtances; one in particular, from 


H . bis ſhewing his wife naked when going into a bath, to the 

defendant : the plaintiff, though a man of rank, obtained 
but one ſhilling damages. 

S. o. So the defendant may give in evidence that the plain- 


tiſt's wife had been criminal with others. 


Buller N. P. 27, So it may be proved that ſhe eloped before; or that the 
Odder v. Sloper. huſband turned her out of doors, and refuſed to maintain 


* her, and that he 1 with other women; or 
that he conſented to the defendant's familiarity with her: 
all theſe are proper evidence in mitigation of damages. 

Ka. So the defendant may give in evidence that the wife 


Marliton, x had a baſtard before marriage: but he will not be permit- 
* ted to give evidence of the general reputation of her being 
C. I. a proſtitute, or having been ſo; for that may have been 
Rigby v. te- occaſioned by her familiarity with the defendant himſelf: 
2 3 though perhaps, after having proved her criminality with 
Per Fotter, Juſt, Other men, it may be admitted to go into evidence of her 


Buller N. F. 27. general character. 
Smith v. Alli- 3. In this caſe, it was laid down by Lord Mansfield as 


— Lord Mani. clear law, That if a woman is ſuffered by her huſband to 
feld, Sirtings live as a proſtitute, and a man is thereby drawn into crim. 
after Tr. 5 G. 3. con, that no action will he at the ſuit of the huſband; for 
Buller N. F. 27. it is a damage without an injury: but if the wife lives in 
ſuch a ſtate of proſtitution without the privity of the huſ- 
band, it will not bar the action, be ſhe ever ſo profligate, 
but only go to the damages. Pratt, C. 7. 22 im- 


ſelf of this opinion about the ſame time. 


Boller N. P. az. It is ſaid indeed, in this caſe, that though the huſband's 
Odder v. Slojet, privity and conſent to the defendant's familiarity and con- 
ante. . . . . 

nection with his wife was clearly proved, yet that the 
8 action was held to lie: but the diſtinAion between this 
" log — 2g caſe and that before laid down by Lord Mansfield, is eaſily 
51. ſettled; the doctrine laid down by his lordſhip being of an 
indiſcriminate proſtitution; this only of a criminal con- 

nection with one perſon, 


2. OF THE PLEADINGS AND COSTS. 


The declaration in this caſe ſtates the offence, by mak- 
ing an aſſault on the wife, &c. &c. | 


On this two caſes have occurred : 


1. As to Pleadings: 2. As to Coſts, 
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In actions of aſſault the time of limitation is four years: Cooke v. Sayer. 
| but in this action the giſt of the action being the criminal Mic. 23 Geo. 2. 
converſation and not the aſſault, not guilty within fix — M. P. 28. 
years is the proper plea under the ſtatute of limitations; , 


** Burt. 753. 
it being declared on as caſe for the criminal converſation. 8. C. 


2. As to Coſts. 


This action is not conſidered fo far an action of aſſault, pachetor v; 
that in caſe the plaintiff has a verdi& with damages under Bigg. 
forty ſhillings, that he ſhall loſe his coſts; for the ſpecial 18 
injury being the ground of the action, he ſhall have full g,,. * 
coſts, though the damages are under forty ſhillings, 


And note, This action being founded on a tort, the court Duberly v. 
refuſed to grant a new trial in this calc, chough<t-apperred Gunning, 
28 Fi{bandet deem gro ee 4 
on the 
ground ot exceſſive damages. The damages were gocol, 


CHAPTER 


Cd. Litt. 145. b. 


2 Inſt. 140. 


CHAPTER VII. 


The Action of Replevin. 


1 EPLEVIN is a remedy grounded on a diftreſs, 


DUDE a re-deliverance to the firſt poſſeſſor of 
the thing diſtrained, on ſecurity given by him to try the 
right, and to re- deliver the diſtreſs if judgment be againſt 
him. f 


In treating of this action, I ſhall firſt conſider the pro- 
ceedings by which replevin is made: 2dly, The pleadings 
under which I ſhall conſider, 1, The nature of the action, 
with reference to the things for which it hes: 2. With re- 
ference to the perſon : 3. The judgment, coſts, and damages. 


1. OF THE PROCEEDINGS IN REPLEVIN. 


Theſe proceedings are either by common law or by 
ſtatute ; that is, by writ or by plaint. 


I. The proceedings at common law were by writ iſſuing 
out of Chancery, commanding the ſheriff to cauſe the goods 
taken to be re-delivered to the owner. Under this writ 
the ſheriff might act judicially, and inquire in his own court 
whether the caption was juſt or not, and give judgment ac- 
cordingly ; and this was for the ſpeedy determination 
of thoſe cauſes in which the people might want their 
cattle, 


But ftill there was an inconvenience in applying to 
Chancery for the writ, on account of the diſtance anddelay, 
This was remedied by the ſtatute of Marlbridge, 32 HJ. 3. 
c. 21, which orders, that the eriff on complaint made, 
ſhall re-deliver the beaſts taken,” 


This is the ſtatute mode of replevin by plaint, as 
founded on the ſheriff's precept to re- deliver the beaſts 
diſtrained, grounded on the party's complaint, And or 

8 
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the ſtill further convenience of the people, it is ordered by 
ſtatute 1 & 2 Ph, & M. c. 11. That within two months 
c after he receives his patent, or at his next county court, 
that the ſheriff ſhall depute four perſons, dwelling at leaſt 
« twelve miles from each other, to iſſue replevins; and 
« the ſtatute gives a penalty of 5l. per month for every 
« month he neglects.“ 


The ſheriff, under this act, may iſſue his replevin at 
any time; for it would be inconvenient to make the par- 
ties wait till the county- court day. 


2. The ſheriff may, on complaint made, order his bailiff 
to make replevin, either by his precept directed to him, or 
by word, But in ſuch caſe, if done in the interval between 


the times of holding the county-courts, he muſt enter the 


plaint at the next court. 


But before the actual iſſuing of the ſheriff's precept to 
replevy, the party W is bound to find plegii de re- 
tor no habende, The reaſon of which was, that as the com- 
mon law replevin was by original writ, the plaintiff only 

ve the nominal piegii de proſeguendo; the conſequence of 
which was, that it often happened that after the plaintiff 
had got poſſeſſion of his goods or beaſts which had been 
diſtrained, that he fold them; and though the defendant 
might afterward have judgment de retorno habendo, that the 
were not forthcoming. This was remedied by ſtatute of 
Weſt. 2. cap. 2. which ordered,“ That the party, on ſuing 
out his replevin, ſhould find pledges de retorno habende? 


% and if the pledges were inſufficient, that the ſheriff 
« ſhould anſwer.” 


1. Under this ſtatute therefore, the ſheriff, whether the 
replevin is by writ or Po before he grants the one or 
1 


executes the other, mutt take pledges as well de pro ſeguendo 
as de retorno habendo. 


2, The plgii de retorno habendo may be by bond, and that 
too of the plaintiff in replevin himſelf, the condition of 
which ſhould be, not only that the plaintiff would proſe- 
cute the fuit, but alſo that he would make return of the 


beaſts, if ſo adjudged in law, and alſo fave harmleſs the 
ſheriff for their delivery. 


3. But the ſheriff cannot take money or cattle as a pawn 
or ſecurity, in the nature of pledges de retorno babendo ; for 
the proceſs to bring the pledges into court is by /cire 
facias, to ſhew cauſe, &c. and fo to have money or goods, 
as pledges would be an abſurdity, 


4. If 
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4. If inſufficient pledges de retorno habendo are taken, 
the ſheriff, the under-ſheriff, and the replevin-clerk (that 
is, the officer appointed to make replevins, under ſtat. 1 & 
2 P. & M.) are all liable to the defendant, who has judg- 
ment de retorno habendo., 


If the proceedings are by plaint, and removed by certi- 
orari, and the defendant has judgment, he may have a ſcire 


facias againſt the pledges. 


But he may have his a&ton on the caſe againſt the ſheriff 
if the pledges ate inſufficient, without any previous ſcire 
ſacias againſt them. 


Though he has a more ſummary mode by motion, as 
was the cale of Richardi v. Acton, ſupra. 


In the proceediags againſt the ſheriff, ſome evidence 
muſt be given by the plaintiff of the inſufficiency of the 
pledges or ſureties; but _— ſlight proof 1s ſufficient to 
throw the proof on the ſheriff : for the ſureties are known 
to him, and he is to take care that they are ſufficient ; as if 


he does not produce or name them, it 1s ſufficient to charge 
him. Richards v. Acton, ſupra. 


5. Beſides thoſe pledges which are diſcretionary in the 
ſheriff, he is ordered by ſtat. 11 Geo. 2. c. 19. To take a 
&« bond with two ſureties, in a ſum double the value of the 
« goods diſtrained, conditioned to proſecute the ſuit and 
« to return the goods if a return is awarded; which bond 
« may be affigned to the defendant; and if forfeited, 
«« may be ſued in the name of the aſſignee. 


But if the ſheriff neglects to take a replevin-bond, the 
court will not grant an attachment againſt him, but leave 
the party to his action againſt the ſheriff, 


And where an action is ſo brought againſt the ſheriff 
for taking inſufficient pledges, the y recovered ſhall be only 
to the amount of the diſtreſs, not to the ſum which might have 
been recovered againſt the plaintiff in replevin, for as, if he 
had taken a bond to return the things diſtrained, and as the 
condition of this bond would be ſatisfied by returning the 
goods themſelves, he cannot be liable beyond their value. 


3. When, therefore, the ſheriff has taken theſe ſteps, he 
muſt then iſſue his precept, directed to his bailiff, to make 


2 laſt, 139, 140. replevin, and cauſe the goods to be delivered to the plain- 


tiff. 
And, 
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And, by ſtat. of Marlbridge, If the replevin is to be 
cc made within a liberty in the county, the ſheriff ſhall 
« make his precept to the bailiff of the liberty, to make 
4 deliverance; and if he neglects or makes no anſwer, 


« the ſheriff ſhall without further notice, do it himſelf.” 
And, by the ſame ſtatute, ** If the diſtreſs had been 


ce made in the county at large, but impounded within the 
& liberty, the ſheriff might, without any previous warrant 
1c to the bailiff, enter the liberty and make the replevin;“ 
for the caption, which is the thing complained of, was in 
the county at large, 


And by ſtat. We. 1. 3 Ed. 1. c. 17. If the diſtreſs 
& had been driven into any ſtrong-hold, the ſheriff, after 
« demand, might break open doors to make replevin. 


4. When the ſheriff has therefore given poſleſſion of his Dal. 438. 
goods to the plaintiff, if the replevin has Yoon by plaint, _—_ F. N. 
the defendant has a day given to him in court to appear. 

If the replevin has been by writ alias or plus ics, there no 

day is given, for the plaintiff has poſſeſſion of his own _ 25 
goods, and as the defendant is ſuppoſed to have a demand uss 
againſt him for which he diſtrained, it is his buſineſs to make Ro!!. Ab. 581. 
the plaintiff declare: for which purpoſe he may at any Dat. 4. 
time have a rule of court to compel the plaintiff to de- 

clare, So the plaintiff may of his own accord come into 

court and declare, after which the defendant is by attach - 

ment brought into court to plead, 


g. But as it often might happen that the ſheriff might be 
partial or negligent, or the matter might be of confiderable 
conſequence, in ſuch caſe the replevin may be removedinto 
the courts above, 


This is by writ of pone or recordari, the difference 
of which is, that the pore lies where the proceedings in the 
2 court have been by writ; but the recordari where 
they have been by pl/aint : which proceedings, the ſheriff 


is ordered by the writ to record and certify them to the 
court above, | 


2 Inſt, 139. 


The plainiif may ſue out either writ without any cauſe 
Heron, becauſe it is his own delay; but the defendant muſt a 
ſign a A And theſe are good ones: That either part 
is related to the lord or ſheriff; that they are intereſted, 
&c, And by ſtat, HF. 2. c. 2. If the diftreſs had been 

made for cuſtoms or ſervices, and the plaintiff pretends 
to be out of the fee, this was good cauſe to remove 
# the cauſe to try the tenure,” 
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2. OF THE PLEADINGS IN REPLEVIN. 


When therefore the plaintiff is —_— into court, or 
comes voluntarily, the firſt ſtep is to declare, — 1 ſhall 
therefore firſt conſider the 


DECLARATION. 


1. The writ of replevin complains of two things; 1ſt, 
The unlawful tating: 2dly, The unjuſt detention. In the 
declaration it is thefore to be obſerved, 


1. That if the ſheriff has to the writ returned replegiar; 


Jeci; there the replevin goes only for damages for the ca 
Hale's, F. N. B. tion, and the declaration is in the detinuit: but if the ſhe= 


riff has not made the return of replegiari fect, there the de- 
claration muſt be in aeret, for the plaintiff in the latter 
caſe has not poſſeſſion of his goods or cattle; and he ſhall 
in this caſe recover as well the value of his goods, as da- 
mages for their unjuſt detention. 


2. The declaration ſhould be certain in ſetting out 
& the number and kind of cattle or goods diftrained Z for 
otherwite the ſheriff would not know how to make deliver- 
ance, if it ſhould be neceſſary: I hough this fault might 
be cured by the avowry, both parties agreeing on the num- 


ber and nature of the things taken, 


But in ſuch caſe the ſheriff may require the defendant 
to /hew him the goods, And it would be a good return to 
ſay, nullus venit ex parte deſendentis ad eflendendum bona & ca- 
talla. | 


On this ground a declaration in trover de una parcella lin- 
tei, was held ill for the uncertainty of the deſcription, 


But a declaration for fourteen ſkimmers and ladles wa 
held to be good, | 


3 It is not ſufficient for the plaintiff to ſtate generally 
in his declaration the taking in ſuch a vill or place gene- 
rally for a venue; but he muſt particularly ſet it out“ as a 
certain place called,” Wc, for by alledging the vill generally, 
perhaps the defendant wink have a right of freehold 
there himſelf, but by mentioning the particular place in 
the count, it ſhews the defendant to what 2 6: title, 
But this ſhould be taken advantage of by ſpecial demur- 
rer. For if the defendant does not demur, bat pleads nen 


cepit 3 
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at the count ſhall ſtand; for if there was no taking, the 
P 


ace is immaterial, 


But where the defendant ſo pleads non cepit, the plaintiff 


maſt prove the taking at the place mentioned in the declaration; 
for as the defendant on this iſſue does not inſiſt upon a re- 
turn, but denies the taking, the place is material to aſcer- 
tain the fact as laid. 


4. The plaintiff may declare for ſeveral takings, and at 
ſeveral places; part at one time or place, and part at ano- 
ther: And if the plaintiff alledges two places, and the de- 
fendant anſwers only to one, that 1s, if the plea begins as 
an anſwer to the whole, which in fact is but an antwer to 


a part, it is a diſcontinuance, and the plaintiff muſt 


not demur, but take his judgment for that by nibil dicit; 
for if he demurs or pleads over, the whole action 1s diſcon- 
tinued, 


2, OF THE PLEAS BY THE DEFENDANT, 


Pleas by the defendant are either in abatement or in 
bar, 


I. PLEAS IN ABATEMENT 


Are either ſuch as of themſelves induce a return, or ſuch as 
require a conu/ance or claim, 


As, firſt, If the defendant pleads “ that the goods are the 
« property of himſelf, or of a ſtranger,” this plea neither de- 
nies, confeſſes, nor avoids the caption, but ſhews that the 
plaintiff not having any property in the goods, has no 
right to have them delivered to him; that therefore the 


writ ſhould be quaſhed, and he (defendant) have a return 
of the goods, 


Therefore in pleading ſuch matter the defendant need 
make no claim or ſuggeſtion to entitle him to a return, 
becauſe he had poſſeſſion of the goods before the replevin, 


of * he was deprived by the plaintiff, who had no 
right. 


2. As to the ſecond caſe, 


If the defendant pleads “ that the goods were the pro- 
perty of the plaintiff and another perſon,” as this plea only 
goes to the form of the writ (the plaintiff alone not having 
the property) the defendant muſt add a conuſance or claim 
to entitle him to a return, 


So 


3$1 


ohn ſon v. 


ollyer. 


I Stra. 507. 


Hale's, F. N. I. 
168. 
Bull. N. P. 54 


Weeks v. 
Speed. 


Falk. 94. 
Ib. Salk. 179. 


Wildman v. 
North. 
2 Lev. 92s 


Rutcher v. 
Porter. 


Salk. 94- 


Co. Litt. 143. 


Salk. 93. 


Watts v. 
Hagden. 
Cro. Eliz. 372: 


Ca. Litt. 145» b. 


1 Stra. 507. 
Boll. „P. 54. 
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So if the plaintiff declares of a taking in one place, and 
the defendant pleads that he took the goods at another, in 
this caſe he muſt make conuſance or avow for a return; 
for ſuch plea does not diſaffirm property in the plaintiff; 
and the defendant muſt ſhew a right either of poſſeſſion 
or property to have a return, 


And in ſuch caſe the plaintiff ought not to traverſe the 
matter of the conuſance; if he does, and demurrer be joined 
on it, it is a diſcontinuance, and the defendant ſhall have 
Lo. rf on it. He ſhould only reply to the place tra- 


verſed; for to reply to the conuſance would be to plead 
double. 


For note, That it is a general rule that the plaintiff muſt 
have the property of the goods in him at the time of the 
taking, or he cannot maintain replevin : but a ſpecial 
property will be ſufficient to maintain the action. Ihere- 
fore if the defendant claims property in the cattle or goods, 
the ſheriff cannot make replevin, for that might be to give 
the goods to a perſon who had no right to them. Thus is 
where the replevin is by plaint; and in ſuch caſe the plain- 
tiff may have a writ de proprietate probanda direed to the 
ſheriff, who is by an inqueſt to inquire into the property, 
and if it be found for the plaintiff, he muſt make deliver- 
ance ; but if for the defendant, he can proceed no further. 
But if the replevin has been by writ, if the d<fendant 
claims property, the ſheriff ould make his return to that ec, 
and the ſuit ſhall go on in the Common Pleas, where the pro- 
perty ſhall be finally tried. Ir is in this ſtage the pleas be- 
forementioned come into queſtion, 


2dly, Pleas in bar are the following: 


1. The general iſſue: 2, The ſtatute of limitation! 
3. A juſtification : 4. The avowry or conuſance. And, 


I, OF THE GENERAL ISSUE, 


The general iſſue in replevin is nan cepig; and this plea 
confines the iſſue to the taking, for it allows the property 
to be in the plaintiff ; and therefore that being admitted by 
the plea, no evidence ſhall be admitted to diſprove it. 


2. If the defendant pleads non cepit, if he does not infiſt 
on a return, he may prove the taking to be at a placo 


rom from that laid in the declaration, and it ſhall be 
good. 


This is, provided the defendant never had the cattle in 
the place mentioned in the declaration at all; for if the 
plaintiff 
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Ne can prove that the defendant had them in the place 
aid, he will have a verdict; though if the fact is, that 
the defendant took the cattle at another place, and only 
had them in the place mentioned in the declaration, in the 
way to pound, he ought to ſhew that matter ſpecially, 


2, OF THE PLEA OF THE STATUTE OF LIMITATIONS, 


2. It is enacted, by ſtat. 21 Fac, t. c. 16. © That actions 
« of replevin muſt be brought within /x years after the 
cc cauſe of action accrued ; ſo that the ſtatute of limitations 
« js a good plea in bar.“ : 


3. OF THE PLEA OF JUSTIFICATION, 


& A plea in juſtification admits the caption, but denies 
te the injuſtice of it.“ 


1. As is the plea claiming property, either in the defendant Preſgrave ve 
himſelf or in a flranger, which, before it was ſhewn, might Saunders. 
be pleaded in abatement : but it may alſo be pleaded in Wildsau v. 
bar, as it deſtroys all right of action in the plaintiff: for North. 
if the property is in the defendant himſelf, it is clear; and * L* 93+ 
if it is in a ſtranger, the defendant is intitled to hold the 
goods againſt all perſons but the ſtranger himſelf, and 


therefore has a right to a return, 


Therefore, where the defendant pleaded, That at the -- TR 
. . . y acon's caſe. 
time of the taking, the property was in Lord North, not ©... 25 
in the plaintiff, he was held to be intitled to a return. 8 


2. A diſtinction is to be obſerved between an avowry 
and a juſtification, 


An avowry always goes for a return, and therefore ſhews a Buller N. P. 85. 
ſubſiſting right at the time of the avowry, as made for Pan: Ab. 552. 
rent, ex. gr.: but a plea in juſ{ification des not always go for a 
return, As, for example, Where the original taking was 
lawful, but is not ſo at the time of the plea pleaded. 


As where the lord diſtrained for homage, the tenant Roll Abr. 319. 
died, and then his executors brought replevin, the lord 
ſhould juſtify the caption, becauſe it was lawful when made; 
but it not being lawful to detain the goods after the te- 
nant's death, he therefore could not avew; for he was 
not intitled to a return, though he was exempt from da- 
mages. 


4. OF THE AVOWRY, 


An avowry is an acknowledgment by the defendant of 
the taking of the beaſts or goods, 3 ſetting forth the 


A a cauſe 


©! 
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cauſe of taking them, for the purpoſe of having a re- 
turn. 


If the defendant was not acting in his own right, but as 
bailiff to another, he is not ſaid to avow, but to make ceg- 
Nizance. 


Under this head, I ſhall conſider, 1. The form, or how 
the avowry is made: 2, The avowry conſidered with re- 
ference to the things for which it lies, which includes, 
iſt, For what good cauſes it may be made. 2dly, For what 
it cannot be made. 3dly, Of the avowry with reference 
to the perſons making it. 


1, HOW THE AVOWRY Is TO BE MADE, 


t. At common law the lord was obliged to avow on his 
real tenant, When alienation became frequent, this was 
attended with much difficulty, but was remedied by ſtar, © 
21 Hen. 8. c. 19, which enated, © That the lord might 
„ diftrain on the lands holden of him, and avow gene- 
“ rally, as within his fee, without naming any tenant in 
ce particular,” 


1. Though the words of the ſtatute are, that the lord 
may diſtrain on the lands within the lord's fee; yet if the 
beaſts have been driven off, but purſued by freſh ſuit, the lord 
may diftrain ¶ the lands, 


Co. Lit. 263. b. 2. Notwithſtanding the ſtatute, the lord may ſtill avow, 


Ibid. 


Ibid. 


- Lucy v. Fiſher, 


Cro. Eliz. 146. 


either at common law or under the ſtatute, at his election; 
for the words of the ſtatute are, may avow. 


3. Though the lord may avow without naming an 

rion againft whom he ſo avows, yet he muſt alledge ſei- 
ſin by the hands of fſoine certain tenant, within forty 
years. 


4. If the defendant avows, according to the ſtatute, 
every plaintiff in the repleyin or (ſecond deliverance, ma 
avail himſelf of every anſwer to the avowry that is ſut- 
ficicnt, except diſclaimer, which he cannot have, as the 
lord avows upon no one certain, & 4. ſtat. 21 H. 8. 


5. The defendant in his avowry in this caſe, mentioned 
the name of the tenant, which the ſtatute does not require, 
but concluded, ** ſecundum flat,” &c, It was neverthelefs 
hcld well within the ſtatute, though the name ſhould not 
have been mentioned, 


Broker v. Smith 6. Where the tenant conveyed to the king, and the kin 


And. 159. 


granted the land over to B. it was held, That the lord coul 
not 
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Hot avow upon B.; for by the tenant's grant to the king, 
the tenurt was at an end, as the king could not hold of a 
ſubje& : therefore the lord ſhould have declared according 
to the circumſtances of his caſe, 


Note, If in replevin either party avows or juſtifies under Scilly v. 


a particular eſtate, the commencement of it muſt always 
be ſhewn. 


This ſtatute is general, and extends to all diſtreſſes made 
by the lord, as for rents, cuſtoms, ſervices, &c, 


And its proviſions have been more univerſally extended, 
as will appear under the head of Rents, 


Theſe caſes go to the form of pleading, I ſhall now 
conſider Replevin with reference io the things for which it lies 
or what are good cauſes of Aust, and for what it cannot be 
made, 


I. WHAT ARE GOOD CAUSES OF AVOWRY. 


Wherever the party has a right to diſtrain, there he 
may well avow the taking. 


Under this, it will therefore be for conſideration for 
what cauſes by law a diſtreſs may be made, 


Theſe are, 1ſt. For rent-arrear. 2dly, For damage 
feaſant. 3dly, For fines or amercements in courts leet or 
baron, 4thly, For tolls or cuſtoms. Sth, For ſuits or 
ſervices claimed by cuſtom of the manor. th, For poor's 
rates. 


And, firſt, Of diſtreſs for 


Co. 1 283. 


By the common law, a power of diftraining for rent was Co. Lit. 142. 


annexed to the perſon to whom the fealty of the land be- 
longed; and whenever he made any grant reſerving the 
fealty and rent to himſelf, this was called rent-ſervice, and 
for it, by common law, he could diſtrain. 


But where he parted with the whole fee, reſerving a 1vide 


rent, but in the grant reſerved a power of diſtreſs, if the 
rent was in arrear; in that caſe, as the power of diftreſs 
aroſe under the grant, it was called a rent-cha»ge. 


| Kents ſec are rents granted in like manner as rent- Lt. $ 218. 
charges, but with no clauſe in the, grant reſerving the 
power of diſtreſs : for theſe therefore no diſtreſs could be 
made at common law, But it is now enacted by ſtatute 

Aa 2 4 Geo, 


3⁵⁰ 


Brown v. Dun- 


2 


M-ud's caſe. 
7 Co. 28. b. 


Howell v. Sam- 
bach. 
Heb. I 33+ 


Sir T. Went- 
worth's caſe. 
Hutt. 42. 


* 


Fairfax v. Grey. 
2 Black Rep. 
1326. 
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4 Geo. 2. c. 28. That rents ſec, rents of aſſize, and chief 
rents, may now be diſtrained for :” ſo that now all rents 
are on the ſame footing, in point of diſtreſs, 


But, iſt, If the clauſe in the leaſe is, © That if the rent 
be behind, being demanded at another place befide the land, or of 
the per ſon of the leſſee, that the lefior may difſtrain :” there, if 
the leſſor diſtrains without any demand, it is unlawful; for the 
form of the demand 1s different. from what the law re- 
quires, and muſt be complicd with, 


But if the clauſe is,“ That if the rent be behind, Being 
Jaufully demanded, that then he may diftrain; it is no more 
than the law ſpeaks, and therefore the Hr may deflrain 
without a previous demand; for the diſtreſs is itſelf a de- 
mand, 


<« But where there is any penalty annexed to the non-pay- 
& ment of the rent, and a diſtreſs given for it, there æ de- 
ce mand muſt be laid.” 


As where the avowry was for rent and a nomine pena, 
and no demand alledged, the avowry was held to be 
clearly ill for the nomine pene, for the want of a demand, 
but good for the reat: and the defendant had return for. 
that, 


But where the iſſue was on a collateral matter, v:z, 0x 
conceſſit; though there was no demand laid of the nomine 
pene, it was held to be cured by a verdict, a9) 


2, Where the plaintiff who was tenant in fee, granted 
lands to truſtees to the uſe of the defendant for ninety-nine 
years, the truſt of which term was to ſecure an annuity 
of 250l. per annum to the defendant, with power of 'd11- 
treſs if in arrear, and he had diſtrained; it was objected, 
That the legal eſtate being veſted in himſelf, that he could 
not diſtrain upon lands 215 own poſſeſſion; but the court 
over- ruled the objection, holding the grantor to be 24. 
tenant to the defendant at a rent to the amount of the an- 
nuity, I | 


3. © Where a man is ſole ſei/ed, or has title to an entire rent, 
« he ſhould diftrain for it all at once; for the law will not 


allow multiplicity or ſplitting of actions.“ 5 


Sir Th. Holt v. 
Sambach. 
Cro. Car. 103. 


And therefore, if the defendant avows for half a year's 
or a quarter's rent, he /hould ſet out how the reſt was ſatigſed; 
for otherwiſe there may be another diſtreſs and avowry for 
the reſidue. „ di Loi, | 1 11271 


% But if the defendant avows for more chan is due, 
* though the avowry is far that reaſon bad, yet it may be 
6d © 1 


As 


” 


REPLEVIN. 


As where he avowed for rent due at Michae/mas, and the 
diſtreſs appeared to have been made on the 26th day of 
September, which was three days before Michaelmas; it 
was held, That though the avowry was bad (for the judg- 
ment is to have a return irrepleviſeable 2 all the rent 
avowed for is paid, and ſo would be for more than was due) 
ce yet that the defendant might, before judgment, abate 
his avowry for ſo much as was cluimed to Michaelmas, and take 
his judgment for the reſt,” 


© But where one is not ſo ſeiſed, or has nt a ſe title to 


& the whole rent, he cannot avow alone, or his avowry ſhall 
be bad.“ 


As where in replevin the defendant made com ſance as 
bailiff to the Counteſs of Saliſbury, for rent-arrear, and 


ſhewed that the leflor was ſeiſed in fee, and died, and the 


reverſion deſcended to the Counteſs of Sali/bury and her /ifter; 
on demurrer, the court held the conuſance to be bad; for 
the rent is an entire inheritance, and the two ſiſters make 
but one heir, and ſo ſhould have joined, 


c Where leſſee has entered under a leafe, though hrs 
ce entry has been tortious, yet it ſeems that that ſhall not avoid 
ce the payment of the rent, but the avowry for it be good.“ 


For where in replevin the defendant avowed for rent, 
under a leaſe dated the 24th of June, habend. a pred. 24 Junc, 
&c. virtute cujus, the plaintiff entered on the ſaid 24th of Fune; 
on demurrer it was objected, That the plaintiff was a 
diſſeizor, by entering on the 24th, when his leaſe did not 
commence till the day after, and conſequently that the 
poſſeſſion was not under the leaſe, but by virtue of a tor- 
tious fee ; but the court gave judgment for the avowanr, 
for that there was a great differepce between this cafe and 
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Richards v, 
Cornforth, 
Salk. 5 80. 
8 Co. 45 b. 


Stedman v. 
Bates. 


Salk. 390. 


Macdonnel v. 
Welder. 
1 Stra. 550. 


an ejec ment; for here, be the entry tor tious or uct, it does nat diſ- 


charge the contract for the payment of the rent, 


5. Though the defendant may have good title to the 
& rent, yet may the diſtreſs be tortious,” 


As if he comes on the land to diſtrain, and the tenant 
then tenders the arrears due; in ſuch caſe, if he diſtrains the 
cattle, it is tortious, and the defendant may replevy. 


But it is not ſufficient for the tenant to ſay that he was 
on the land on the day, and ready to pay the rent; tor it 
he did not make a tender at the time of the diſireſs made, the 
taking is not tortious. 


And the tender mut be before the impounding ; for then the 
goods are in cuſtedia legis. | 
Aa 3 6. Many 


8 Co. 147. 4. 


Crawley v. Stil- 
lingworth. 


Hutt. 13. 


Pilkington V. 
Haſtiugs. 
Co. Eliz. $130 


Sullivan v. 
Stradling. 
2 Wi 11. Z 08 . 


Adams v. Croſs. 
2 Vent, 182. 


Pool ve Dune 
comb. 

Trin. 1657. 
Baller N. P. 56. 
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6. Many difficulties formerly occurred in avowries, 


from the circumſtance of requiring the defendant to ſet 
out his title at large. a 


This has been remedied by ſtatute 11 Geo. 2. c. 19. which 
enacts, “ That defendants in replevin may avow gene- 
rally, that the plaintiff held under ſuch an article, &c. 
« at ſuch certain rent, during the time that the rent ſo 
4 diftrained for incurred, which rent ftill remains due,” 
= thout ſetting out the grant, tenure, or title of ſuch landlord or 
r. 


This ſtatute was made for the benefit of landlords, that 
after the tenant had 1 the land, he ſhould not be 
allowed to pry into the leſſor's title: therefore, if the de- 
fendant avows under the ſtatute, nil habuit in tenementis is a 
bad and inadmiſſible plea, for it attempts to bring the leſſor's 
title in queſtion; for if the premiſſes were in ** for 
example, the defendant, if this plea was allowed, could 
not recover his rent, which the ſtatute never had in con- 
templation to prevent, but rather to aſſiſt, 


Before this ſtatute, in caſes of copyhold, where the title 
did not come in queſtion, as in avowry for rent, it was 
ſufficient for the þ + nt 006 to ſtate his being ſeifed, &c. 
according to the cuſtom of the manor, at the will of the 
lord, without flating any admiſſion under the ſurrender. 


7. By ſtatute 32 Hen. 8. c. 37. The executors and ad- 
& mini/trators of tenant in fee, in tail, or for life, of rent- 
« ſervices, rent- charges, rent-ſec, or fee- farms, may di- 
* ſtrain upon the lands chargeable, ſo long as they remain 
ein the tenure and occupation of the tenant, who ought 


“to have paid, or any perſon claiming under him by pur- 
&« chaſe, gift, or deſcent.” 


And the ſame remedy is given to huſbands ſeiſed in 


ce right of their wives or other perſons, after the death of 
4c celui que vie.” | 


Under this ſtatute, it has been held, 


I, * That it extends but to the per/ons mentioned in it, as 


* executors, &c. not to others, though in ſimilar circum» 
&« ſtances.” 


As where tenant for life of a rent-charge confeſſed a 
judgment, and an egit iſſued, under which the rent- charge 
was extended: tenant for life died, and the cenuſee diſtrain- 
ed and avowed in replevin for the arrears incurred in the 
li fe- time of the tenant for life; on demurrer, it was held to 
be a bad diſtreſs, and not warranted by the ftatute : iſt, 
Becauſe 


Becauſe the caſe of a conuſee is not enumerated in it: 
g J Becauſe he comes in in the p, not under the tenant 
for life. 


2. The words of the ſtatute are, of tenants in fee-tail, Co, Liu 162, 
or for life.“ This, Lord Coke ſays, is to be intended of te- 
nants pur auter vie, ſo long as ce/tur que vie lives, who may 
diſtrain under the ſtatute, though by common law they 
could not do ſo. 


But it has fince been extended to all tenants for liſe. Per Cor. 
1 Raym. 173. 


The ſtatute makes no mention of D for years, and Turner v. Lee. 
therefore it ſhould ſeem that the executors of leſſee or grau- Ero. Car. 471, 
tee of a rent- charge for years, if he fo long lives, were not with- 
in the ſtatute, and ſo could not diſtrain for arrears due in 
the life-time of their teſtators; for he was not tenant in 
fee-fimple, fee-tail, or for lite, of ſuch a rent. 


However, in an action of treſpaſs for diſtraining the Powell v. Kil- 
plaintiff's goods, it appeared that the defendant was an exe- ic, _ 
0 . . . 5 Weſt. Mic. 25 
cutor, and diftrained the plaintiff's goods for »ent-arrear due Geo 2. 
to his teſtator, on a leaſe for years*, and Lord Chief Juſtice Lee Buller N. P. 57, 
held the caſe to be within the ſtatute; and the defendant * & If nor 


had a verdict, % Who was lefe 
ſee for years.” 


But it has been held, That the ſtatute docs not extend Yelv. 135. 
to rents out of copyholds, 


The ſtatute gives no new right of diſtreſs which the Co, Liu. 162. U 
teſtator had not; therefore if the tenant had granted away 
or deprived himſelf of the right of diſtraining, the exe- 
cutor cannot do it. 


4. So under the words of the ſtatute, the diſtreſs can Ibid, 
only be made on the tenant in whoſe hands the lands were 
chargeable, or ſome perſon claiming under him; and therefore 
not in the hands of a perſon claiming by title paramount: 
as if the lands ſhould «cheat, a diſtreſs could not be made 
when 1n the hands of the lord, 


And therefore it is always neceſſary in an avowry by Miles v. Wil- 
executors or adminiftrators who have diftrained for rent- leser. 
opt Cro. Eliz. 547. 
arrear, that they aver that the land remains in the peſſeſſion 
of the tenant who ought te have paid, or ſome perſon wha cd] 
under bim; for to ſuch cafes only does the ſtatute ex- 


tend. 


5. If a perſon diftrains as executor or adminiſtrator, he 2 v. Dun» 
muſt bring himſelf within the ſtatute: but where the al. 208. 
avowry was @s adminiſtratrix of rent, to which the de- 

%a a4 fendant 
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fendant was intitled in her ewn right, ſhe nevertheleſs had 
judgment; that part reſpecting the claim as adminiſtratrix 
being rejected as ſurpluſage. 


Bowles v. Poor. And Note in general, That if the defendant avows for 

Oro. Jace 283. rent in arrear at Micha. lmas, and at the time of the taking, 
the youry is good though it does not ſay “ and which ts yet 
unpaid,” for the avowant avoids the injuſtice of the cap- 
tion, if he ſhews that the rent was in arrear at the time of 
taking the diſtreſs ; and no tender after could make the diſ- 
treſs illegal. 


Pope v. Skinner. And fo there may be judgment in replevin, though the 
* . party miſcrecites his title, provided he ſhews a good and 
ſubſiſting one. As where, in this caſe, the party ſtated him- 
ſelf as intitled, under a leaſe made the 30th of March, and 

the jury found it the 25th of March; it was held to 

good enough to give the party a title, - 


2. OF AVOWRY FOR DAMAGE FEASANT. 


This taking of cattle or goods damage feaſant, may 
be either for a treſpaſs done, iſt, To one's own land: 
2dly, To commons. 


1. In the caſe- of diſtreſſes for damage feaſant to one's 
own land, it is ſufficient to obſerve, 1. That the diſtreſs 
Id. 161. for it may be made in the night, which in the caſes of diſ- 
treſs for rent it cannot be: 2. That the diſtreſs muſt be 
made while the beaſts are actually on the land, for if they are 
driven off before they are ſeized, the perſon on whoſe land 
Pilkington's they were, cannot follow and ſeize them: 3. Where the 
caſe, diſtreſs is for damage feaſant, the party may tender 
5 Co. 7. amends till the cattle are impounded ; but after that it is 
. | too late, and a tender to the bailiff 1s not good, 


Co. Litt. 142. 


2, In the caſes of diſtreſſes for damage feaſant to common, 
the queſtion is of more extent. % 


Injuries to the commoners right of common may be 
committed, 1ſt, By the lerd putting in beaſts not com- 
monable, as hogs or goats; or by ſurcharging it: adly, 
By another commoner who is guilty of the ſame offences: 


3ily, By a mere range, putting his cattle on the com- 
mon, ; 


5 1. As to the Lord. 


It is a general rule, that a commoner cannot diſtrain the 
lerd's cattle for ſurcharging the common, except in the caſe 
where the lord has at the time uo right to put any cattle at 
all on the common. As 
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As where the cuſtom was, that the land was to he en- Trelock v. 


tirely freſh every ſecond year till Lach- day, during which 
ſeaſon the lord was totally excluded; during that time he put 
cattle on, and it was held, That the commoner might diſ- 
train them, he having then clearly no right to put on any 
cattle whatever, 


2. In the Caſe of another Commoner. 


Wherever a commoner 1s intitled to common for a cer- 
tain number of cattle, as ten or twenty, there if he ſur- 
charges the common, another commoner may aiſtrain the over- 
plus; for in ſuch caſe the number heing ſettled, the injury 
to the rights of others 1s evident, 


But wherever the commoner's right of putting on cattle 
is not aſcertained in point of number (as for example, if it de- 
pends on the number of acres which he holds) ſo that he 
has a colour to put in ſome cattle ; in that caſe, though he 
may exceed the number, another commoner cannot diſtrain 
his cattle, but is driven to his writ of admeaſurement of 
common: for as well in this caſe as that of the lord be- 
fore, the commoner is not to judge for himſelf where a 
wrong is not clearly commited, but muſt recur to a competent 
and indifferent juriſdiction by writ of admeaſurement, or 
he may have an action on the cale for the ſurcharge of the 
common, Poſt Chap. of Treſpaſs en the Caſe, 


In this caſe the commoner claimed a right of common 
for two ſheep for every acre he held: ſo where the com- 
moner claims common for cattle l-vant and couchant; in 
theſe caſes another commoner cannot diſtrain, for the 
number depends on the land in poſſeſſion of the com- 
moner, and ſuch cattle as are neceſſary to manure it, 


3. In the Caſe of a Stranger, 


The commoner may diſtrain bis cattle without queſtion, for 
he has uo colour of right, 


In general, as to this avowry for damage feaſant to 
common, it is to be obſerved, | 


1. C That it is different where it is for a number cer- 
& tain or uncertain,” 


For if a man preſcribes for a certain number of cattle, it is 
not neceſſary for him to lay that they were levant or couchant ; 


becauſe it is no prejudice to the owner of the foil, the 
aumber being aſcertained, 


But 
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=. 405, 


Dixon v. James, 
2 Lutw. 1238. 


Hall v. Hardiog. 
4 Burr. 2426. 
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4+ Burr. 24317» 


Richards v. 
Squibb. 

1 Ld. Raym. 
726. 
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Harding v. But where the number is uncertain as levant and c 3 

nen e 3.2, for example, a preſcription for all cattle levant and fouch- 

Buller N. P. 59. ant will be good, and need not be for all his cattle ; for 
levancy and couchancy are terms ſufficiently aſcertainin 

what cattle may be put in; for no more ſhall be ſaid to be 

levant and couchant than the land is ſufficient to main- 

tain; and if the plaintiff was guilty of any fraud, as to that 


the defendant may take advantage of it by pleading. 


2, If a commoner juſtifies under a right of common, 
c it muſt be by good and lawful preſcription,” 


Gateward's caſez Therefore a preſcription that every inhabitant of a vill 


co. % ſhould have common within ſuch a place, is bad. 
Agnes Fowler For ſuch right would be tranſitory and uncertain, for it 
v. Dale. would follow the perſon, and for no certain time or eſtate z 


Cro, Elia. 263. but cuſtom ought to have certainty and continuance, 


Engliſh v. Bur- So on account of the ſame weakneſs of eſtate, a pre- 
* ſcription claimed by the defendant, as occupier of certain meſ- 


— ſuages to a right of common, was adjudged to be ill. 
3. Wherever a commoner relies on a preſcriptive right 
„ to common, he ſhould ſet out the whole of the preſcription 
sas 1n fact it is.“ 
Lovelace v. For where the defendant preſcribed generally to have 
Reynolds, , common in the locus in quo, and the jury found that he 
Gro, Elis. 54%. was entitled to common | preſcription, provt, We. paying 
for it 1d. yearly to the plaintiff; it was on this verdict ad- 
judged for the plaintiff; for the paying was part of the pre- 
ſcription, a condition precedent, and ſhould have been ſet 
out in pleading the preſcription, 
But where any cellateral matter is connected with the pre- 
* {cription, but makes no part of it, it need not be ſet 
6 out,” 
Gray's cafe, As where a copyholder preſcribed to have common, 
2 1 and the jury found that he was entitled to the common, 
SC ut that it had been the cuſtom to pay yearly for the ſame an hen 


and five eggs to the lord, it was held, hat the preſcription 
was well pleaded, for the payment of the hen and eggs 
made no part of the preſcription, but was a collateral de- 
mand, or rather a preſcription in the lord's favour for ſo 


8 much. o 
Waring v. So where the plaintiff ſet out a preſcriptive right to bury 
Orilachs. in the chancel, of the church of Ofweftry, and this was 


1 Barr. 44% found to be fo; but further, that two ſhillings had been uſed 


to be paid to the church for every purſon ſo burica, it was = 
at 
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That the preſcription was well pleaded, for the payment 
was collateral, and no part of the preſcription, 


4. Under a preſcription for common, the commoner 
e muſt prove the whole of the preſcription as he has laid it.” 


As if he preſcribes in his avowry to have common for Pring v. Henley. 
all commonable cattle, and upon iſſue joined thereon he gives 1 
- . 35 . . © 
in evidence ** common for hep and bor ſes only,” it will not 1700. 
maintain his iſſue ; for a preſcription is an entire thing: Buller N. P. 5gg 
but if he had a general common, i. e. for all kinds of cattle, and 
preſcribed for common for any particular ſort, it had been 


good, for it is within the general preſcription, 


So where a commoner preſcribed for common for all the Michel! x, 
beaſts levant and couchant upon a meſſuage, two hundred Mortimer. 
. acres of land, fifty acres of meadow, and f/ty of paſture, in Ty 
four towns, and the jury found that he had common as 
belonging to two hundred acres of land, twenty of paſture 
and meadow in two towns only, and not in the other; judg- 
ment was pr againſt him, as having failed in his pre- 
ſcription ; tor the preſcription clamed was more extenſive 
than that proved, 


« But where the nature of the preſcription is found as | | 

c laid, but variant only in the quantity of land to which it ex- | 
5 tends, the preſcription ſhall be held to be well laid, for it * 
“ is the ſame preſcription,” \ 


ſuage, and twenty acres of land, and it appeared on evidence Cro. Eliz. 531. 
that he had but eighteen acres, it was held to ſupport the 
preſcription as laid. But if he had ten acres of copyhold 
and ten of freehold, he had failed in his preſcription, for 
he could not make a preſcription for both; fo if it a | 
eared on the evidence that part of the land was copyhold | 
an hundred years ago, though then it was freehold, there ® 3 
too he had failed, For as the preſcription muſt be beyond "YH 
the time of legal memory, it muſt have been different then 1 
from what it was at firſt, and ſo there could be no pre- 
ſcription as was laid. 


As where one preſcribed to have common to his meſ- Gregory v. Hill. J fr 


And ſo if the nature of the preſcription remains the 


“ ſame, but it is found to be more ample than was laid, it 
« ſhall be good,” | 1 


As where the preſcription was, to tether horſes from and Johnſon v. The 
after the feaſt of the Pentecoſt yearly, and the verdict found waghgood. 
that they had uſed. to do it on the day before the Pentece/?, _m i 
on the day itſelf, and the Monday in the week of the Pente- 
coſt, and afterwards during the year at pleaſure : this 
fiading 
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Pearce v. Bacon. 


Cro. Eliz. 390. 


Anon. 
Copyhold caſe 
25s 

4 Co. 316. 


Fall v. Turbett. 
Cro. Eliz. 241. 
Grieſley's caſe. 
8 Co. 3 

Reſ. 386. 


11 Co. 45. a; 


Stevens v. 
Houghton. 
2 Stra. 847. 


Parham v. Nor- 
ton. 


Cro. Eliz. 88 5. 
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_ being more large than the preſcription as laid, 
was adjudged well to ſupport it, 


5. Wherever a copyholder preſcribes again/? a franger, 
he muſt preſcribe through the lord : but where he pre- 
ſcribes againſt the lord him/elf, he muſt alledge the preſcrip- 
tion by way of uſage. 

That is, as againſt a ſtranger, he muſt ſay, “ That the 
lord of the manor and all his anceſtors, and all thoſe whoſe 
eſtate he has, have had common in ſuch a place for him, 
and his tenants at will,” Sc. and that ſhall be good for 
the copyholder : but as again/t the lord, he muſt ſay, That 
within the manor there is ſuch a cuſtom,” c. 


3- OF AVOWRY FOR FINES AND AMERCEMENTS IN 
COURTS LEET OR BARON, 


1, For offences which are within the conuſance of the 
ſteward of a court leet, and / which he hath a view, he may 
aſſeſs a fine, as for a contempt or diſturbance in court: 
but for offences not within his view, he can aſſeſs no fine 
without a preſentment, for non conſtat, whether the party was 
reſident within the leet or not, or what cauſe he had for 
his abſence. And therefore, where the ſteward aſſeſſed a 
fine for nat c:ming into court to do ſuit for which the diſtreſs 
was made, it was held to be ill; but it ſeems he might 
be amerced : for if the fine is too grievous, the party 
would be without remedy ; but for an amercement a made- 
rata miſericordia lieth, 10 H. 6.c. 7. And nate, That for 
a fine as well as an amercement, a diſtreſs of common right 


belongs. 


But for a fine in a court baron, the lord cannot diſtrain 
without a preſcription, 


2. In the avowry for taking by reaſon of an amerce- 
ment for any offence, the avowry ſhould ſtate © that the 
plaintiff was guilty,” 


For herein replevin differs from treſpaſs : That in reple- 
vin, the defendant makes a title, and is to recover; which 
can only be by ſhewing a title under the forfeiture : but 
in treſpaſs for taking the goods, the defendant is only to 


excuſe the wrong, 


Matthews v. 
Careb. 
Salk. 107. 


Therefore in treſpaſs, it is ſufficient to ſay, that the 
offence was preſented, for non refert as to the 1 in 
ſuch cafe, whether the offence was committed or not: but 
in replevin the offence ſhould be ſet out with an averment 
that the party was guilty of the offence for which the 
amercement was made. 5 


3. In 


3. In the caſe of a court leet, the amercement ſhould be 

neral by the ſteward, viz. quod fit in miſericordia, and 
then the amount of the amercement is to be aſcertained by 
the affeerors. 


In the caſe of a court baron, the ſteward may in the like 
manner amerce. 


For if the amercement was by the jury, it would be bad; 
they can only affeer the amount, 


And the amercement can only be affeered by the free- 
holders of the manor. 


And theſe matters now mentioned ſhould always be ſet 
out in the avowry, as neceſſary to give a title to a re- 
turn, 


4. © And in every caſe the defendant is called upon to 
« ſhew a good and complete title,” 


As, 1ſt, The avowry ſhould ſtate, ©* That the place 
«© where the offence was committed was within the manor 


or juriſdiction of the court, from which the amercement 
ce iſſued,” 


2. That the crime was cegnizable in that court, 
3. That the goods taken were the property of the per- 


ſon who made default, and was amerced ; for where the 
goods of his under-tenant were taken, it was held to be bad 
under the preſcription. 


4. By common right every manor has a court baron an- 
nexed to it, and therefore where it was claimed by preſcrip- 
tion, it was held to be bad, for preſcription ſhall not be 
where a thing is by common right. 


F. The avowry ſhould alſo ſhew * that the manor was in 
© the hands of the defendant avoting, or of bis principal, where 
there is conuſance made. 


For where the defendant made conuſance, as bailiff to 
the dean and canons of HFindfor, as of their manor of 
Hampton-Court, for an amercement for not doing ſuit of 
court; but it appearing that the dean and canons had let the 
manor at the time of the avowry, though they had re- 
ſerved to themſelves the profits of the manor and courts 
incident to it, the plaintiff had judgment; for the court is 
incident to. the manor, and cannot by any exception or 
reſeryation be ſevered from it. 


And laſtly, In avowing for a ſine in a leet, the avowry 
need never conclude prout patet per recordum. 


4. or 
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4. OF AVOWRY FOR TOLLS AND CUSTOMS, 


Under this head, I ſhall conſider tolls, 1ſt, With refet- 
ence to ways: 2dly, To fairs and markets: 3dly, To ports 
or quays. 


1. Of Tolls with reference to Ways. 


Toll conſidered with reference to ways, 1s either toll tho- 
rough or toll traverſe. 


Toll thorough 1s a toll paid for paſſing over the King's highs 
way ; and this being againſt common right, cannot be claimed 
or taken without good conſideration; as ex. gr, repairing the 
ſtreets or ways, tor the paſlage over which it is claimed, 


So that on the ground of preſcription alone it cannot be 
ſupported. my 


Toll traverſe is a toll paid for liberty to go acroſs the 
lands of another perſon ; and this may be claimed by pre- 
ſcription, without any conſideration appearing, and payment of 
it from time immemorial ſhall be ſufficient : but it can 
only be claimed from its nature by the lord of the ſoil, as be- 
ing in its nature a compenſation for the uſe of the ſoil. 


1. In claiming of toll thorough, the party mnſt he 
&« every circumſtance intitling himſelf, or the court will lean 
© againſt him, from the jealouſy they entertain of thus 
„ levying money upon the ſubjeQ ; that is, he muſt /hew a 
good conſideration, and that he is within the preſcription under 


« which he claims.” 


For where the defendant preſcribed to have toll thorough, 
from every cart or waggon coming from any other manor, 


and paſhng into the town of Gainsborongh, on the conſider- 


ation of repairing, cleanfing, and maintaining divers and 
many fircets belonging to the ſaid town; and for non- 
payment diſtrained, and had a verdi&t; but judgment was 
afterward arreſted : for as he could only claim toll on the 
ground of repairs, his right therefore muſt be confined to 
the ſtreets repaired, and as he had laid his preſcription for 
repairing divers and many of the ſtreets of Gaimsboraugh, it 
did not appear that the waggon on which the preſent dif. 
treſs was made was going over the ſtreets repaired, and 
therefore the defendant might have no title, 


« And therefore the party preſcribing for toll tho- 


* rough, is always tied down to great ſtrictneſs in plead- 
46 ing. | Er | 


2 
As 
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As where the defendant preſcribed to have a toll of two sim v. Shep- 

pence for every twenty * driven through the manor her FRY 
of Melton Mowbray by any foreigner, and if not paid, a 
right to diftrain for the ſame, and then juſtified, that the 
plaintiff having re ſuſed to pay the toll, that he cepit et ab- 
exit one ſheep, and diſtrained it till the toll was paid. 
This juſtification was held to be ill; for the preſcription 
was to diftrain, and the defendant had not pleaded the tak- 
ing as a diſtreſs, but only that he cepit et abduxit, which was 
not within the preſcription, | 


2. Of Toll in Fairs and Markets, 


1. The eſtabliſhment of public fairs and markets is a 2 Taft. 220 
branch of the royal 3m pd be and the king may by his 
_ ere& new ones, and beſtow a certain toll on the per- 
on to whom ſuch fair or market is granted. But the 7% 
muſt be ſome "= ſum ; for if the king grants a fair or market, 


with exceſſive toll, it is void, and the market becomes 
free. 


So fairs and markets, and the toll incident to them, 14. 
may be claimed by preſcription, which ſuppoſes a grant. 


But by the grant of a fair or market, cum omnibus liberta- Heddy v. 
tibus et pertinentiis, toll does not paſs ; for it is not due of Ge. Biz. 57 
common right, but muſt be given by expreſs words in the 391. 
grant, This is the caſe of a grant of a new fair; but 
if there has been an ancient fair, to which, by pre- 
ſcription, toll has been annexed, and it becomes for- | 
feited to the king, and he grants it to another, cum om- ic 
nibus libertatibus illi ſpeclantibus, by this the toll ſhall paſs; 4 
for this is not a new grant, but a grant of an ancient fair, 
to which the toll belonged, 


But where a fair was held by cuſtom, on a particular day, Holloway v. | 


WV 
to which toll was due; and afterward the king reciting * : if 
this grant, granted to the ſame place two fairs, on different 7G | : 
days from the former, with all the profits, commodities, emolu- 'Y 


ments, liberties, and free cuſloms ad hujuſmod: ferias pertinentits : 
'This was adjudged on demurrer, not to carry with it a 
right of toll, as not being expreſsly given; and the fair not 4 
continuing the ſame, the cuſtom could not extend to it. | | 


2, *© This claim of toll being an exaction on the ſubject, 
© 1s to be taken ſtrictly — 3 to the grant or cuſtom, 
and therefore ſhall be confined to caſes only falling com- 
& pletely within it,” 


Therefore where, in treſpaſs for taking the plaintiff's Blakey v. Dimt. 
wheat, the defendant juſtified the taking as a diſtreis, as dle. 


intitled Cowp. 66s 


—_— „ 


Ward v. Knight. 
Cro. Eliz. 227. 


Mayor of Laun- 
ceſion's caſe, 
Cro. Eliz. 75. 
Id. 627. 8. P. 


Salk. 249. 
2 Browal. 181. 


Heſh ford v. 
Wills. 


1 Sid. 454. 


Vinkeſtone v. 
Eben. 
Salk. 2 48 . 


That the maſter was liable to have the things taken, as 
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intitled by preſcription to a toll for all corn brought into th 
market of Rippon for ſale, it appeared in evidence, That the 
corn had been fold by ſample at the plaintiff*s houſe, to be 
delivered within the month by one Cewper, who lived ten 
miles out of the town; and that it was only carried through 
the borough on a market-day in a waggon to the plain- 
tiff's houte and delivered, but was never expoſed in the 
market, On this evidence, the taking was adjudged to be 
unlawful, as not being within the preſcription ; and though 
it might be a fraud on the market, yet that could not in 
this action be remedied, but ſhould be ſued for by an ac- 
tion on the caſe, 


And Note, 1. That tenants by ancient demeſne are excuſed 
and diſcharged from the payment of all tolls, by rea- 
ſon of their tenure ; but this is for the toll due in carrying 
the produce of their lands, not for merchandize. 


2. That though goods brought to public market may 


be diftrained for 1%, yet they cannot for damage feaſant ; 


for every one is of common right intitled to bring his 
goods and expoſe them to ſale in a public fair or market, 


3. Of Tolls due for landing Goods at Ports or 
Quays. 
1. Every common river is as an high ſtreet, and there- 


fore ſubje& to the ſame law, as to toll, as was before men- 
tioned 1n the caſe of highways, 1 


And therefore, where the city of Norwich claimed a toll 


on all goods paſſing on the river, by ſuch a quay or wharf, 


but without ſhewing any conſideration, as cleanſing the river or 
repairing the banks, &, On demurrer, judgment was 
given againſt them, 


But where in trover for an anchor and fails, it was found 
by a ſpecial verdict, That the mayor and burgeſſes of 
Newcaſile, by cuſtom time out ot mind, uſed and ought to 
repair the port, and in confideration of that, were entitled to 
a toll of five ang per chaldron on all coals exported, 
with a power of diſtreſs, and that the anchor and fails 
were for non-payment thereof diſtrained : it was reſolved, 
1ſt, That it was not neceſſary for the mayor, &c. to ſhew 
that he aflually did keep the port in repair, it was ſufficient 
that they were liable, as that was the conſideration : way: 

0 
was the exporter as to that: 3dly, That the anchor and 
ſails, though the inſtruments of trade, were diſtrainable. 


2. S0 
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2. So the landing of goods at any port or quay is of ir- 
elf a conſideration as a benefit to the public, and a toll for 
it may be claimed by preſcription only, as in the nature 
of toll traue, without ſetting out any comftderation, the 
ownerſhip of the ſoil being ſuficient, as, like toll traverſe, 
it is in the nature of a compenſation for the uſe of the 


ſoil. 


So, in an ad ion for toll of a wharf at Gain,borough, the 
plaintiff claimed, as lord of the maner, a toll by preicription 
for all goods landed within the manor ; and having ſet out a 
conſideration, viz, the keeping a wharf within the manor 
in repair, though he claimed toll for goods landed at any 
part of the manor, it was inſiſted, T hat as he grounded the 
claim of toll on the conſideration of repairing the wharf, 
that as that would confine the toll only to goods landed 
at the wharf, that he had failed in his preſcription. But 
he had judgment notwithſtanding ; for this claim was in 
the nature of toll traverſe, in which no confideration was 
neceſſary to be ſtated by the party claiming, For if the 
goods were landed on the manor, they had the benefit of 
plaintiff's private property, and if at the wharf the bencfit 


of it. 


But this toll at ports or quays differs from toll traverſe 
in this reſpect, that it is not neceſſary that the parties claim- 
ing it ſhould be owners of the /o1/, which would be of it a 
ſufficient title, as in the laſt caſe : for even if that does not 
appear, yet it may be good; for the crown has a right to 
create the d'ty, and may grant it to anuthrr, though it retains the 
port, and ſo if no grant from the crown appears, it may be 
claimed by preſcription, ſo that grant or preſcription may 
give a title. 


As where the corporation of Kingſton upon Hull claimed a 
certain toll, called water- bailiff's dues, 5y preſcription; and in 
evidence it appeared, that their charter was in 27th Ed. 3. 
and fo full a century within the time ot legal memory (time 
of Richard 1.) and therefore it was inſiſted, 1ſt, That the 
corporation could not preſcribe z and, 2dlv, That by a 
ſubſequent charter in 5 Rich. 2. the port was created, and 
that therein no duties were granted to the corporation, 
But as it appeared that theſe duties bad been paid for 250 


years, and that the grant of the port was in theſe words, 


177 


& portum dudum vat, Sayrecreek jam Huli:“ on theſe cir- 
cumſtances the court were of opinion, That it was matter 
of preſumption to be left to the jury, whether the word 
dudum did not imply an exifting port before the making of 
the charter of Rich. 2.? and whether the payment of the 
duty for 350 years, viz. from 1441 to 1764 (the time of 
the action) would not be ſufficient to ſupport the pre- 
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ſamption of a grant from the crown of thoſe duties, he- 
tween the times of 5 Rich. 2. (ann. 1382) when the charter 
creating the port was granted, and 1441, when the firſt 


payment was proved ? On this ground, a verdi& was 
found in favour of the corporation's right to toll, 


3. © As therefore toll may be claimed at ports or quays 
in the nature of toll-thorough, on the ground of the bene- 
* firderived to the ſubject from the uſe of the port or quay 
* and its being kept in repair by thole claiming the toll ; 
© where that benefit is not enjoyed, no toll is payable; 


* that is, uſcr of the port is neceſſary to give a claim to 
9e toll.” 


For where the defendant avowed for toll as due from 
all ſhips unlading at the quay, on the ground of repairing 
the port: In evidence, it appeared, that the quay extended 
but half a mile, and that the ſhip in queſtion had unloaded ſeven 
miles from the quay, the preicriptioa was adjudged not to 
extend beyond the quay, and that the plaintiff was not 
liable to the payment of toll, he not having uſed the quay, 


So where a cuſtom was alledged in the city of Norwich, 
that in regard that they maintained a common quay for 
the unloading of goods brought up in the river in veſſels 
to the ſaid city, that every veſſel paſſing through the ſaid 
river by the ſaid quay, {ſhould pay a certain tum. This was 
held to be a void cuſtom; for it /hou!d not extend to thoſe 


veſſels which never unladed at the port, and ſo derived no bene- 
fit from it. 


4. © In preſcribing for a toll or cuſtomary payments, it 
& ſhould be for a /um certain and defined.” 


But a preſcription to have three buſhels out of every 
cargo of barley brought to the quay of Penzeance was held 
good, though the cargoes might be of different magni- 
tudes; for the word cargo is a mercantile word, and ſuf- 
ficiently certain and determinate, 


5. If a perſon juſtifies the ſeizing of any goods, &c. 
he ſhould ſtate the particular cauſe of ſeizure; as for toll, 
forfeiture, or cuſtom : and 2dly, It ſeems that he ought 
to ſay that it had been utual to ſeize z for it is no cuſtom 
or preſcription if not put in ule, 


$. OF AVOWRY FOR SUITS AND SERVICES, OR OTHER 
THINGS CLAIMED BY CUSTOMS OF A MANOR, 


As, firſt, For an Hcriot: 


If the defendant avows the taking for an heriot gene- 
rally, it is bad; it ſhould be for the 6% bea/t or fo, that 10 


che plaintiff might have his replication that the deceaſed 


ha 
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bad no beaſt ; and beſides, the heriot might be of a thing 


different from that taken, as it may be a jewel or piece of 
Plate, as well as the beſt beaft or living thing, | 


And where the lord is intitled to Herz ſervice, he may 09i%am v. 
diſtrain generally, or ſeize any beaff of the tenant ; for it nh. G 
is at his election to take what beaſt he deems the beſt ; but de 59s 
for heriot cuſtom he muſt take the beaſt itſelf, not another as a Brandwood., 


diftreſs for it; for it lies in prender and not in render, Cro. Car. 260, 


2. Wherever a diſtreſs is made for any ſum claimed 
« as due by cuſtom, it muſt be a reaſonable one; for if 
cc unreaſonable, it is void.” 


As where the defendant made conuſance as bailiff to the Holland v. 
dean and chapter of Canterbury, to whom the plaintiff was 1 | 
leſſee, and claimed, that, by the cuſtom of the manor, the NE IP 
leſſee on alienation was to pay a fine of a year and a half's 
rent, and if not paid, a diſtreſs, On demurrer, the plain— 
tiff had judgment; for the cuſtom was unreaſonable, as ſo 
upon every alienation of even the ſmalleſt part, the tame 
fine would be due, 


So where the lord claimed by cuſtom the beſt beaſt of Paiker v. 
ever ir 59 d | 5 hi h h , t Q d 3 Combletord; 
y/iranger dying within the manor as an heriot, On de- C EZ. 72 f. 
; murrer, the cuſtom was adjudged to be ill; for it cannot 
be ſuppoſed to have a reaſonable or lawful beginning, as 
is the caſe between the lord and his tenants, who may be 
ſuppoſed to have made the agreement when their tenures 
began, as a ſpecies of conſideration ; but no ſuch confidera- 


tion or agreement can be ſuppoſed to ſubſiſt in the caſe of a 
ſtranger, | 


3. Wherever the defendant, in his avowry, relies on a 


& cuſtom to take a diſtreſs for ſuĩt or ſervices, he ſhould ſet 
& out the whole of it,” 


For where the defendant avowed under a cuſtom, that Grin e. 
the lord of the manor was intitled on the death or aliena- Blandtore. 
tion of every tenant, to the ſecond-beſt beaſt, and if but on 
one, then to that beaſt ; and if no beaſt, then to a compenſa- 
tion in lieu of it. Upon evidence, the cuſtom appeared to 
be as ſtated, but with an exception of meſne ſigniores, bur- | 
gage-tenures, and alienations to the uſe of the alienees and | 
their heirs: and the avowry was for that omiſſion held to | 


be ill. 


4. The defendant in this caſe avowed the taking of Richard God 
two cows, for cauſe that he was ſeiſed of the manor gey's calc, 
of Bethel in Nor/olk, and that from time inumemorial he 11 Co. 44 
and thoſe, &c, had been intitled to a leet within the fad 
manor, and that the ante” 8 had uſed to ſwear N 
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of the inhabitants as chief pledges, to preſent all things 
within tfe leet, and that they had been uſed to preſent, that 
they ſhould pay themſelves to the lord ten ſhillings pro certo 
leetæ: That the plaintiff and others being ſworn chief 
E had refuſed to preſent ſuch ſum of ten 8 to 

paid as aforeſaid, where fore the ſteward had then fined 
them in ſix pounds, and avowed the taking for the non» 
preſenting or paying of the ſeveral ſums of ten ſhillings 
and fix pounds: To which avowry the plaintiffdemurred - 
when it was relolved, 1ſt, That the fine was unlawfully im- 

ſed ; for it was impoſed jointly, but it ought to have 
— aſlefled ſeverally, for the offences are diſtinct : one 
might after payment of his part lie in jail till the whole 
was paid, which would be unjuſt ; and ſuch matter being 
ſhewn by plea, ſhould avoid the fine, 2dly, That for this 
certainty of leet, the lord could not diſtrain of common 
right. for it is for the private advantage of the lord, and 
he therefore could not have it without preſcription, which he 
therefore ſhould ſhew, 


2, OF CASES IN WHICH NO REPLEVIN CAN BE 
MADE, AND $0 NO AvOWRV. 


I. * Goods taken beyond ſea ; that is, in foreign countries, 
© though afterwards brought into England, cannot be re- 
&« plevied.“ 


As where goods were ſeized by the Eaft India Com- 
pany from interlopers on their trade in {/nua, within their 
charter, it was held that no replevin lay for them: for the 
caption might there have heen lawful, though not ſo with, 
us; and therefore ſhould not be tried by our laws. 


2, Replevin does not lie for the charters relating to the lands 
of inheritance; for they belong to the heir, and therefore 
are not chattels, and fo not repleviſeable. 


3. Goods cd in conſequence of any judgment or adiudica- 
tion of courts, or perions having juriſdiction, are not reple- 
viſeable. 


As if taken under an execution from the ſuperior courts, they 
cannot be replevied ; and it attempted to be fo, the court 
will commit the oftender for a contempt, 


So where a perſon's goods were ſeized under a condemna= 
tion in the penalty of 2Q1, before a juftice of peace, for not enter» 
ing ſtrong waters, and he replevied them, the juſtice's war- 
rant was eld to be a ſufficient juſtiſication, and to ſupport 
the icizure, which therefore could not be replevied. 735 

| * 
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And where goods had been ſo ſeized under a comviftiom 


for deer-ſtealjng, the court granted an attachinent againft 
the under-ſheriff, who had granted a replevin for them. 


4. So a replevin does not lie againſt the Hing, nor where 
the king is party, nor where. the taking is in right of the 
king; for all the king's debts are of record, ſo that the tak- 
ing for them is as for a judgment. 


5. In general, replevin will not lie without a property in 
the goods, taken either abſolute or ſpecial; and therefore 
animals fere nature, unlets reciaimed, cannot be replevied. 


3. The third proceſs in pleading in this action, is the 


REPLICATION, 


or plea to the avowry. 


I. Diſclaimer was formerly an uſual replication, in which 
the plaintiff diſavowed the holding of the land from the de- 
fendant : but this is now unutual; for in that cate the 
avowry muſt have becn on a certain tenant, which now not 
being uſual ſince the ſtat. Hen. 8. allowing an avowry ge- 
nerally on the land, the replication of diſclaimer now 
ſeldom occurs, 


2, If the defendant makes conuſance as bailiff to J. S. 
the plaintiff may traverſe the fact that he was bailiff; for 
though 7. S. may have a title, yet a ſtranger who had no 
authority from him, could have no title, and would be ha- 
ble, ſo that both parts of the defendant's plea mutt be true, 


and therefore an anſwer to any part is ſufficient. 


3. If the defendant juſtifies the taking, the plaintiff may 
'TTeply a tender, and have judgment for if a tender was 
made upon the land before the taking, the diftrets is unlaw- 
ful; and if made after the taking, and before the impound- 
ing, the detaining is unlawful, 


But a tender to a ſervant is not ſufficient. 


And if the defendant avows for rent. the plaintiff may 
plead a tender and refuſal, without bringing the money in- 
to court; becauſe if the diſtreſs was not-rightfully taken, 
the defendant muſt aniwer 1n damages, 


4+ If the defendant juſtifies under a cuſtom, the plain- 
« tiff cannot reply another cuflom rep: gnant to it, without tra- 
ce ver ſing that ſet out by the de ſcudant, but the plaintiff may re- 
« ply ſome qualification of the cuſtom ſet out by the de- 
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tc fendant, which admits the cuſtom of ſub modo, without 


„any traverſe,” 


Kenchin v. As where to treſpaſs quare clauſum fregit, the defendant 
K nights pleaded a cuſtom, that all the tenants and occupiers of cer- 
z Will. 253. 


tain ancient meſſuages had a right of common, and under 
ſuch cuſtom juſtified the py in of ſwine. The plaintiff 
replied, and confeſſed the cuſtom as pleaded to be true; 
but added, that the cuſtom went further; to wit, that the 
* ſeine ſhould be rung, to prevent them from rooting up the 
ſoil. This replication was held to be good without a tra- 
verſe; for the cuſtoms were not different, but this a qua- 
lification only of the cuſtom ſet out by the defendant, 


Palmer v. 5. If the defendant avows the taking for rent-arrear, it is 
a bad replication to ſay that the defendant had made a diſ- 


ad treſs, and avewed for rent due at a day later than that for which 
he then avows ; for that 1s no bar. | 5 
6.“ To an avowry fox ent- arrear, it is a good replica- 
& tion that the fend 3322 the ground-rent to the original lana- 
& lord,” 
Sar sford v. For where the avowry was for gol. for rent due at Chri- 
E 8 mas, for the plaintiff's houſe; the plaintiff replied as to 20l. 
2 * Pe part of the 50l.that the defendant held the houſe in queſtian 


tenant to the Duke of Portland, at a certain ground-rent of 
which 201, was in arrear and not paid by the . : that 
this ſum being demanded of the plaintiff, and being threat- 
ened to be liBrained for the ſame, that he paid it, and that 
therefore as to that 2cl. that nothing was in arrear : To 
this there was a general demurrer, and the plaintiff had 
judgment, the court being of opinion, That an under-tenant 
had a right ſo to pay the ground-rent for his own ſecurity, 


2. REPLEVIN CONSIDERED WITH REFERENCE Ta 
THE PERSON, 


Co. Lin. 145. b. 1. If the goods of ſeyeral perſons are taken, they cannot 
Join in the replevin, but each muſt have a ſeveral replevin. 
For if the caption is unjuſt, each has received a ſeparate 
injury, for which he ought ſingly to complain ; but if they 
joined, each would be complaining of the injury done 40 
the other, which would be abſurd, 


Wilks v. Therefore tenants in common {ſhould not join, but have ſe- 


Fletcher, veral avowries. 

Cro, Eliz. 530. 

Stadman v. But COparceners ſhould Join in an aVOWTY, for they 
Bates. 9 make but one heir, 

Salk. 390. 
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So alſo ſhould joint-tenants, 2 Lut. 1271. 


2. If the cattle of a ſeme ſole be taken, and ſhe afterwards p. N. B. 569. 
intermarries, the buſband alone may have replevin; for by Bourne et ux. 
the marriage all the perſonal property of the wife becomes Þ — ; 
abſolutely his. But if the wife joins in the replevin, after Bull. N. P. "a 
a verdict, judgment will not be arreſted ; for the court will 

reſume them to be jointly intereſted (as they muſt be if a 
diſtreſs is taken of goods, of which a man and woman were 
joint-tenants, who afterwards marry) the avowry admitting 


the property to be in the manner it is laid. 


So where rent is due to the huſband and wife, yet may the Wife v. Bc!lent, 
huſband alone make avowry, but he mult ſet out the truth Cr. Jac. 443» 
of the caſe, that the rent was due to him and his wife, and 
aver her life, and ſo that the rent is due to him. 


3. Executors may maintain replevin for the goods of the Arundel v. 
teſtator, though taken in his life-time; for as the teſtator's Trevil. 
property 1s transferred to the executor, the right muſt be TG Bis 
allo transferred of recovering poſſeſſion of it, 


4. If A. takes my goods by command of B. I may have : Roll. Ab. 431. 
replevin againſt both; for it being a treſpaſs, both are 
principals, 


3. OF THE JUDGMENT, COSTS, AND 
DAMAGES, 


1. If the defendant in replevin has judgment, it is for 
ﬆ« a return of the beaſts which had been taken by him, and 
& reſtored to the plaintiff. 


But he can have a return of no more beaſts than he Sir Henry Snel- 


avows for, gar v. Henſtou, 
Cro. Jac. 611. 


And, 2. By ſtatute 21 Hen. 8. c. 19. Every avowant 
& and other perſon that makes avowry or conuſance, or 
« juſtifies as bailiff in replevin, or tecond deliverance for 
cc rents, cuſtoms, or ſervices, and damage feaſant, if the 
& plaintiff be barred, (hall recover damages and coſts,” 


Though in this ſtatute only rents, cuſtoms, ſervices, Haſelop v. 
and damage feaſant, are mentioned, yet it ſhall extend to 8 
give to the avowant coſts and damages in other cates not & 329. Oy 
there mentioned; as in avowry for amercements in leets, be- 
riots, ray, &c. if the plaintiff is barred. 


But where the avowry was for an amercement in a {eet, Porter v. Gray. 
and the plaintiff was non-ſuited, upon which the defendant © El. 308. 
had a return, the court were of opinion, That he could not 

b 4 have 


Jones 135. 


Waterman v. 
Yea. | 
2 Wilk 41. 


Cooper v. 
Shertrook. 

2 Will. 116. 
Anon. 


Latch, 72. 


REPLEVIN. 


have his coſts and damages, as not being within the 
ſtatute. 


But quære, If there is not a difference in caſe of trial 
and verdict and a non-ſuit, otherwiſe theſe two caſes con- 
tradict each other. 


In this caſe, the judgment in replevin was, “ that the 
defendants have return of the cattle, that they recover 
their damages and coſts (which they had before aflefled) 
and alſo a further ium by way of increaied coſts, which 
damages, coſts, &c. amount together to 65l.;“ on a writ 
of error it was aſſigned, That this was bad as a common 
law- judgment, becauſe it did not adjudge a return of the 
cattle irrepleviſcable : and bad as under ſtat. 17 Car. 2. there 
being no value found: but it was reſolved, that this was 
good either as a common law-judement, without ſaying that 
the return ſhould be irre;leviſeab.e, for that ſince the Rat, 
Meſim. 2. (% 379.) the return was irrepleviſeable, or that 
it was good as a judgment, under ſtat, 21 Hen. 8. 19.; under 
which the defendant is intitled to judgment for his colts | 
and damages. 


Neither does it extend to give coſts and damages in an 
avowry for a nomine pune, for it is not mentioned in the 
ſtatute : and therefore if coſts and damages ſhould in theſe 
caſes be given, the judgment would be reveried, 


3. By ſtatute 17 Car. 2. c. J. it is enacted, © That where» 
« eyer the plaintiff in replevin ſhall be non-tuited before 
&« 7/ſue joined in any court at H/e/iminfler, that the defendant 
“ making a ſuggeſtion in the nature of an avowry to aſ- 
& certain to the court the cauſe of the diſtreſs, the court 
© ſhall award a writ of inquiry to the ſheriff of the county 
&« where the diſtreſs was taken, and the ſheriff having 


60 ary fifteen days notice to the plaintiff or his attorney, 
cc 


all execute ſuch writ of enquiry by a jury of twelve 
«© men, and the defendant ſhall have execution for the 
« ſum found, by fri facias, or by cleg:t, in caſe the goods 
& taken amount not to it, and the coſts of ſuit,” 


Under this ſtatute it has been reſolved, 


1. That if the plaintiff becomes non-ſuit, that the de- 
fendant is not bound to take his remedy under the ſtatute z 
for he may have his option either to proceed by writ of in- 
quiry under it, or bring his action againſſ the plaintiff, and bis 


fureties on the replevin-bond. 


2. But if the deicadant does proceed under the ſtatute, 
by ſuing out a writ of enquiry, and allo a retorno habendo, a 
writ of ſecond-deiiverance ſhall be a ſuperſedeas to the writ 
of retorno babende, but not to the writ of inquiry; fo ** 
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the plaintiff ſhall havechis cattle, and the defendant his 
arrears, coſts, and damages, by virtue of the proceedings 
under the ſtatute, 


For the damages are not for the things avowed for, but 
are given by ſtatute 21 Hen. 8. c. 19, as a compenſation 
for the expence and trouble the avowant has undergone : 
and therefore though the writ of ſecond-deliverance ſu- 
perſedes the effect of the defendant's judgment or non-ſuir, 
VIZ. a return of the goods, yet the damages ſtill continue, 
Sed quere, If under the writ of inquiry the defendant ſhall 
not recover ail the rent avowed for, beſides his coſts and 
damages? For per Juſtice Bathur/?, in Cooper v. Sherbraok, 
ante, by ſtatute 17 Car. 2. The legiſlature intended that the 
proceedings under the ſtatute by writ of inquiry, fieri fa- 
cias and el:git, ſhould be tinal for the avowant to recover his 
damages, and that the plainriff was to keep his cattle, not- 
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2 Will. 117. 


withſtanding the courſe of awarding a retorno habende, 


Which is a right judgment (and ſtill is entered up as before 
the ſtatute); for the ſtatute hath not altered the judg- 
ment at common law, but only gives a further remedy to 
the avowant, 


4. By the ſame ſtatute, 17 Car, 2. c. 7. it is further enacted, 
That if the plaintiff be nonſuited after avowy, or have a 
& verdict againſt him, that the jury that try the iſſue ſhall 
„ inquire of the ſum in arrear, and alſo of the value of 
the goods, &c, taken, and the defendant thall have judg- 
“ ment by feri factas and elegit as before. 


And if upon demurrer the defendant has judgment, 
& a writ of inquiry ſhall go in like manner,” 


Under this ſtatute it has been reſolved, that if the plain- 
tiff 1s nonſuited after avowry, the jury only who try the cauſe 
can aſſeſs the arrears, damages, Qc. and that if they omit it, 
it cannot be ſupplied by a writ of inquiry, for the ſtatute 
expreisly confines the inquiry of the rent in arrear, dama- 
mages, Wc. to the jury impaneiled to try the cauſe, 


And therefore, in caſe of ſuch omiſſion, the defendant 
muſt take his judgment, de retorno habende at common law, 


* $0 the jury muſt find under this ſtatute, as well the 
* amount of the rent-arrear as of the value of the goods diſtrained.” 


For where the avowry was for 1951. three years rent in 
arrear, and the jury found a verdict to that amount, as da- 
mages to the amount of the rent, but did not find either 
the amount of the rent or the value of the things dit- 
trained ; this was held to be error, but the court allowed the 
Judgment to be amended to a judgment pro retorng habendo, after a 


writ of error brought, 
« But 


Lag 


Bull, N. P. 38. 


Cheap v. Cula 
por. 

1 Lav. 255. 

I Veot, 40. 

S. C. 


Tucker v. 
Stevens. 
Paſch. 6. 
Gco. . E. B. 
Bull. N. P. 


Recs v. Morgan. 
3 Term Re 
349+ 


37 


Dewell v. 
Marſhall, 


*. 442. 
erbert v. 


Per Gould Juſt, 


2 Blackſt. 
Rep. 921. 


Hurmfrey's v. 
I. ical. 
Ccmbe 11. 


Per Cur. 
Caſe. K. B. 


3797 610. 


Eggleton v. 
Smart. 
2 Black, Rep. 


Ty 


ones v. Con « 


capnen. 
3 Term Rep, 
66x, 


Ingle v. 
Wordſworth. 
3 Barr. 1284. 


REPLEVIN. 


« But this is confined to caſts within the ſtatute; as 
* in avowries for rents.” 


For in this caſe where the defendant avowed the taking 
as a diſtreſs for poor*s rates, and the jury omitted to inquire 


ot the damages, the court granted a writ of inquiry to ſup- 
ply the defect. 


And in general, in the caſe of Valentine v. Faucet, 2 Stra. 
1021, & Caf, Temp. Hardwicke, 138, Lord Hardwicke laid 
it down, That in every caſe, unleſs where the court is tied 
up by ſtat. 17 Car, 2. which reſpe&s only rent-arrear, a writ 
of inquiry may be granted, in order to do complete juſtice, 


Therefore it was ſo held in the cafe of poors rates. 


So where the defendant avowed for a taking for damage 
feaſant, and the plaintiff was non-ſuited, it was held that a 
writ of inquiry ſhould be granted, ; 


And note, That in writs of inquiry the jury ſet their 
hands and ſeals to their verdict, and upon the trial of ſuch 
writs, the judge of Ny Prius is only aſſiſtant to the ſhe- 
Tiff, and has no judicial power; and if the parties come to 
any agreement at the trial, the way is to bring it to the 
judge to ſign, and afterwards move to have it made a rule 
of court, 


& The caſes of non-ſuit after avowry, mentioned in tho 
& ſtatute, apply only to caſes of nen-ſut at the trial.” 


For as in replevin both the plaintiff and defendant are 
actors, either may carry down the caufe to trial; and 
therefore the defendant cannot move to have judgment as in caſe 
of a non-ſuit fer not proceeding te trial; for he might have 
given notice himſelf; in which caſe, if he had not gone 
on to trial, he would have had coſts againſt him; but if 
the plaintiff had given notice of trial, it ſeems that he 
ſhould pay coſts, 


5. Where there are ſeveral defendants, and one of 
them pleads non cepit, and is acquitted, in which caſe, under 
ſtat. 8 C9. z. c. 11. in actions of treſpaſs, he would be in- 
titled to his coſts againſt the plaintift, if there was no cer- 
tificate from the judge * that there was good ground for 
making him a defendant > yet in the cate of replevin the 
defendant acquitted cannot have his coſts, for replevin 1s 
not within the ſtatute; for it is not mentioned; and ſtatutes 
giving coſts are to be conſtrued ſtrictly. 


Before I conclude this chapter, 1t may be proper to take 
notice of ſome points which occur in this action. 
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1. Where the goods: diſtraincd have been eloigned, ſo Ball. N. P. 3. 


that the ſheriff cannot get at them to make replevin, in 
ſuch caſe, the plaintift may bring this action in the detinet, 
and after avowry pray that the defendant may gage deli- 
verance. 


Or he may, upon a return of an elongavit to the pluries 
writ of replevin, have a writ to the ſheriff, commanding 
him to take other beaſts of the defendant in withernam; 
but if the defendant, before the return of the withernam, 


De la Baſtile v. 
Reignald. 

Cat. K. B. 

37. & 45. 


appears to the writ of replevin, and offers to plead non cepit, 


it ſhall ſtay the withernam, for the defendant ſhall not be 
concluded by the return of an elongavit ; for the ſheriff 
can make no other return, where he cannot find the things 
to be replevied, | 


2, Where the defendant has had judgment of retorno ha- 
bendo, and the plaintiff again makes replevin, he does it 
by writ of ſecond-deliverance, which writ is given by ſtar. 
Ti. 2. 13 Ed. 1. c. 2, under which writ the right again 
_ be tried; but the ſtatute further enacts, . That if 
« the party replevying again makes default, or for any 
5 other cauſe, a return of the diſtreſs, now twice reple- 


„ vied, be awarded, the diſtreſs ſhall remain irreple» 
6 y1iſcablg.” 


CHAPTER 


4 Term Rey 


510, 


CHAPTER vil. 


The Action of Treſpaſs. 


1. RESPASS, in the moſt extenſive ſenſe, means any 

injury arifing to another's perſon or property, from 
the misfeaſance or act of another; and therefore, all ſuch 
injuries, though they aſſume different names, in fact are 
actions of treſpaſs; as aſſault and battery is a treſpaſs to 


the perſon, &c. 


The treſpaſs which I ſhall here confider, is the Action 
properly ſo called, and includes only injuries to the lands or 


perſonal property of anotber. 


In treating of this action I ſhall conſider, 1. The nature 
of the action in general: 2. With reference to the things 
on which it is committed: 3. With reference to the per- 
ſon, viz. as committed by officers, or by private perſons: 
4. For what treſpaſs will not lie: 5. Who may maintain 
this action: 6. The pleadings: 7. The evidence: 8. The 
verdict, judgment, and coſts, 


1. OF THE NATURE OF THIS ACTION IN 
GENERAL. 


1. „ Every entry upon the land of another is ſtrictly 
& an injury, if done without the owner's conſent, and at 
« leaſt does the miſchief complained of in the writ : that 
&« of treading, and beating dywn the plaintiff's graſs ; for ſuch 
c injuries therefore this action lies.“ 


But, however, in certain caſes, the law has given a 
right to enter upon the lands of another: as if a man comes to 
execute legal proceſs; to demand money ; a landlord to 
diſtrain; a reverſioner to ſee that no waſte has been done 
a traveller to get refreſhment at an inn : all theſe are caſes 
in which the law allows an entry, and ſo the entry is not a 
treſpaſs, 
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So if a man makes a leaſe, excepting the trees, and he 
Enters to ſhew them to a purchaſer, he 15 not a treſpaſſer, 


2. © But where the law allows ſuch entry, or any act to 
© be done, if the perſon miſdemeans himſelf, or makes an unlaw- 
* ful ufe of we axthortty ſo given, he ſhall be held to be a treſ- 
ce paſſer ab ixitio: for, — the ſubſequent ad, the law 
« jucgges quo anime the firſt entry was made,” 


As if a perſon enters into a tavern, which every man 
by law has a right to do; yet if he /eals any thing from 
thence, his ficſt entry ſhall be deemed unlawful, and him a 
treſpaſſer ab initio. 


So where to treſpaſs for taking a gelding, the defendant 
pleaded that he took him as an eſtray, and ſo juſtified, 

he plaintiff replied, that after the taking he had labored 
and worked bim. On demurrer it was objected; that the 
firſt taking being lawful, that the action ſhould be ca 
for the ſubſequent abuſe; but it was reſolved, that the ſub- 
ſequent abuſe of the eſtray being unlawful, made the de- 
fendant a treſpaſſer ab initio, and that ſo the action well lay. 


But where the plaintiff brought treſpaſs for breaking and 
entering his houſe, and raking an exceſſive diſireſs, it was ad- 
judged, that this action would not lie; for the taking was 
lawful, and no ſubſequent abuſe appeared to make the 
defendant a treſpaſſer ab initio. 


As the moſt frequent caſes which occurred under this 
head, happened where goods or cattle had been taken law- 
fully for a di/ireſs, but trom ſome ſubſequent abuſe or mii- 
management, the party was, according to the doctrine now 
delivered, made a treſpaſler ab initio, when in fact the firſt 
taking was lawful ; this hardſhip was remeded by ſtatute 
11 Geo. 2. c. 19. Which enaQts, “ That a diſtreſs for rent 

&« ſhall not be deemed unlawful, nor the party be deemed 
n treſpaſſer ab initis for any irregularity in the ſubſequent 

« diſpoſition of it: But that the party aggrieved might 


t recover full ſatisfaction for the {pecial damage he it,all 


„ have ſuſtained thereby, and no more, in an action of 


«« tre:paſs, or on the calc, unleſs tender of amends has been 
« made before,” 


Since this ſtatute, rover will not lie for goods taken un- 
der an 1 e diſtreſs, as tending to place the landlord iu 
the ſame ſituation he was before the paſſing of the ſtatute, 
by conſidering him as a treſpatſer ab mitio, | 


This ſtatute therefore only affects the ſubſequent diſpoſal of 
the ditreſs: ſo that it ſeems that this action ſtill lies for an wn- 
lawful taking ; as if the diſtreſs had been made at night: 50 
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if of beaſts of the plough, when other ſufficient diſtrefs can 
be had : So if doors have been broke open to make it; for 
the outer-door can in no caſe be broke open, except under 
the direction of ſtat, 11 Geo, 2. c. 19. which impowers the 
party to do it © in the preſence of a conſtable or peace- 
officer, oath being made before a juſtice, of there bein 

“ good grounds to ſuſpect that the goods intended to be 


« diſtrained, have been conveyed away, and are contained 
„ in {uch houſe.” 


But however, when treſpaſs was for breaking and en- 
tering the plaintiff's houſe and taking his goods, and the 
caſe in evidence was, that the defendant having with him a 
conſtable, had entered the plaintiff's houſe to make a diſ- 
treſs for rent; after he had told his buſineſs and begun to 
take an inventory, the plaintiff's wife tore his paper, beat 
him and the conſtable out, and then blocked up the door. 
About an hour after, the defendant with ſeveral others re- 
turned, and demanded admittance, which being reſuſed, he broke open 
the doors. It was ruled by 7%. Milmot, That the diſtreſs 
having been lawfully begun and not deſerted, but the de- 
fendant compelled to quit it by violence, that this was a 
recontinuance of the firſt taking, and ſo was lawful; though 
he could not when he firſt came have ſo broken open the 
doors. 


But in caſe of a diſtreſs for rent, if the outer-door is 
open, the perſon diſtraining may juſtify breaking open an 
inner- door or lock to find any goods which are diſtrainable. 


That ſtatute applies to caſes where the diſtreſs is for 
rent; but a ſimilar proviſion has been made in other 
caſes: As by ſtat. 17 Geo, 2. c. 38. it is enacted, That 
here any diſtreſs is made for money juſtly due for relief 
«* of the poor, that it ſhall not be deemed unlawful, nor the 
« party making it a treſpaſſer, on account of any ect or 
« want of form in the warrant of appointment of overſeers; or 
& in the rate or aſſeſſments ; or in the warrant of diltreſs there- 
c upon: Nor thall the party be deemed a treſpaſſer ab 
& ijnitio, on account of any irregularity which ſhall be af- 
& terwards done by him; but the party grieved may reco- 


* yer for the ſpecial damage, unlets tender of amends has 


Charlwood Y, 
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« before been made.“ 


And a warrant may be made to diſtrain before the time 
for which the rate is expired, and is good. 


But though treſpaſs may lie for taking beaſts of the 

lough as a diſtreſs for rent, where other beaſts may be 

ty et in the caſe of diſtreſs for poors rates, it is lawful to 

take them, though other diſtreſs may be had : For it 18 

not properly a common law-diſtreſs, but is rather ny 
_ 
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 Aatute bf an execution; in which caſe there is no ſuch ex- 
emption. 


3. ©© Treſpaſs vi et armis muſt always ſuppoſe a mis/ea- 


te /ance; for it will not lie for a bare nonfeaſance, which as 


« jt ſuppoſes no act, carries no treſpaſs,” 


As if a perſon enters a tavern, if he ſteals any thing, he 
is a treſpaſſer ab initio for the misfeaſance; but for not 
paying Ge the wine he has had, no action of treſpaſs lies. 


4. To conſtitute a treſpaſs, the act cauſing the injur 

3 8 jury 
tc muſt be voluntary, and with ſome degree of fault; for if 
« done involuntarily and without fault, no action lies. 


As here, in treſpaſs for chacing the plaintiff's ſheep, the 
caſe was, that the plaintiff's ſheep being treſpaſſing on the 
defendant's ground, the defendant chaced them off with a 
dog; which dog had fellowed them into the plaintiff ”s own ground, 
tor which thus action was brought, but was held not to lie; 
for the defendant might juſtity chacing the ſheep off his 
ground, and as the dog could not be ſuddenly called in, the 
treſpaſs and injury was involuntary ; it appearing that the 
defendant had called the dog in when off his ground. 


But where the defendants were out with dogs and guns, 
and coming on the plaintiſf's ground adjoining to his pad- 
dock, one of their dogs killed one of the plaintiff's deer: it 
appearing that they were not in any pathway or road, the 
injury proceeded from ſome degree of fault, and could not 
be ſaid to be an accidental and involuntary treſpaſs ; ſo the 
plaintiff had judgment, 


And on the ſame foundation, though the injury has 
“ proceeded from miſtake, this adtion lies; for there is 
„ ſome fault from the neglect and want of proper care.“ 


As where the treſpaſs laid was for cutting the plaintiffs 
rate and carrying it away: The defendant pleaded that 

is land adjoined that of the plaintiff, and that by mi/tate in 
cutting his own graſs, he had cut part of the plaintiff's, 
which was the treſpaſs, &c. and tendered amends, The 
plaintiff demurred, and had judgment; for it appeared 
that the fact was voluntary, and through ſome degree of 


fault, and his intention and knowledge are not traverſable. 


4, Property alone without poſſeſſion will not enable 
© the party to maintain treſpats.” 


For where the plaintiff being landlord of an houſe, let it 
ready furniſhed to Lord Montfort, and the leaſe contained 
a ſchedule of the furniture; an execution having ittucd 


againlt Lord Montfort, the defendants, who were the ho. 
riſts 
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riffs of Middleſex, ſeized, under as execution, the goods in 

ueſtion, which were part of the furniture ſo contained in 
the ſchedule: It was lecided, that the action ſhould have 
been trover, and that teſpaſs would not lie, this action 
being founded on poſſeſſion, which was neceſſary to main- 
tain it, though a conſtructive poſſeſſion, as where the goods 
were loſt by a carrier or ſervant, might be ſufficient to 
maintain it. 


3. Theſe are the general grounds of this action: the more 
particular caſes in which it is maintainable, are now to be 
conſidered with reference to the things on which the ac- 
tion may be committed; and to the perſon, 


2, OF TRESPASS, WITH REFERENCE TO 
THE THINGS FOR WHICH IT LIES, 


Theſe are, iſt, Injuries to the rights of tenants: 2d, To 
the land from damage feaſant: zd, To the rights of fiſh= 
ery : 4th, To the rights of talls and cuſtoms : 5th, To mar- 
kets and fairs: 6th, From hunting, or purſuit of game: 


7th, To highways. 


I. OF INJURIES TO THE RIGHTS OF TENANTS. 


1. If there is leſſee for life or years of lands, the leſſee 
has no property in the trees growing on the land, and 
even if the clauſe in the leaſe is without impeachment 
of waſte, it gives no property, but is merely an exemption 
from an action. Vet if a ſtranger cuts any down, the leſ- 
ſee may maintain treſpaſs, but he ſhall not recover dama- 
ges for the value of the trees, becauſe the property of them is 
in him in reverſion ; but the damages thal be for cropping 
and breaking his cloſe, and perhaps for the lojs of ſhade, &c, 


So by common law, though tenant for life or years is 
intitled to houſe-bote, hedge-bote, &c. yet a copybelder is 
not; and it he takes trees {af that purpoſe, he is a treſ- 
palier: but he may have ſuch right by cuſtom of the 
manor, 


2. Another caſe in which tenants for life, years, or at will, 


are liable to, or may have an action of treſpaſs, is in the 


caſe of the emblements or crep growing on the lands, on the deter - 
mination of their eſtates. | 

& As to which it is a general rule, That where the eftate 
© is of an uncertain duration, that there the tenant ſhall 
* be intitled to the emblements,” 


Therefore, if a man is tenant for life, and ſows the land, 


but dies before harveſt, his executors ſhall have the on 
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So if a man is tenant per auter vie, and ceſſuj que vie dies. 
J he land being ſown, the tenant pur guter vie ſhall have the 
emblements on the ſame principle, the eſtate being deter- 


mined by the a7 of God, 


So where the eſtate is determined by ad of law, it is the 
ſame: as if a leaſe be made to a man and his wife during co- 
verture, and the haſband ſows the land, and afterwards, w 
lentence of the ſpiritual court, the marriage is diflolved, 
the huſband ſhall have the emblemeats ; for the ſentence 
was in invitum, and the act of law. 


« But where the eſtate for life is determined by the a7 
ce of the leſſee himſelf, there he ſhall not have the emble- 
© ments. 


As where a woman tenant durante viduitate ſows the land, 
and afterward took huſband, whereby her eſtate was deter- 
mined by her own act, it was determined that the leſſor 
ſhould have the emblements. So if the leaſe is till leſſee 
commits waſte, if he ſows the land and commits waſte, he 
ſhall not have the emblements ; for the determination of the 
eftate was by bis own act. 


But if the leſſor who is tenant for fe, determines his ef- 
tate by his own act, his ſeſſee ſhall not loſe the emblements, 
though the leſſor would, becauſe that to bar the leſſee the 
forfeiture muſt have ariſen from his own a7, 


The caſe is the ſame of bees at wil! ; for if leſſee at will 
ſows the land, if the leffor determines his will, the letice 
ſhall have the emblements; but if the leſſee at will him- 
ſelf determincs it, he ſhall not have them, for it was his 
own act. 


So if a man makes a leaſe at will and the „er is out- 
ed, by which his eſtate is determined, yet ſhall the leſtee 
have the emblements; but if the %% himpelf bad been out- 
lawed, by which his will is determined, the King ſhall have 
the emblements. 


«© But where the eſtate is of certain duration, as a leaſe 
« for years, if leſſee in ſuch caſe ſows the land, and his 
term is ended before the corn is ripe, in ſuch caſe the 
* leffor, or he in reverſion, ſhall have the crop, and not 


3 the tenant; for the leſſee knew when his term would 
; | 
end, 


But though this rule is general, yet it admits of certain 
exceptions ariſing from the cuſtom of the country, 


As where the plaintiff brought an action of treſpaſs for 
mowing and taking away a crop of corn, and relied on a 
Ce cuſtom, 
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cuſtom, that © the tenant for any term of years which ex- 
pired on the 1ſt of May, might, after the expiration of his 
term, take and carry away, as his waygoing crop, all the 
corn then growing on the land at the time the term ex- 
pired.“ This cuſtom was adjudged to be good and rea- 
ſonable, though contended that the leflee could not claim it 
againſt his deed, by which the land had been demiſed for a 
certain number of years, then expired, | 


So a cuſtom that the tenant might leave for a certain 
time his waygoing crop in the barns of the farm, which he 
had left after the determination of his term, and after 
his quitting the premiſſes, is good; and the corn ſo left ma 


be diſtrained, even though {1x months are expired from the 
end of the term. 


In theſe caſes, therefore, where either party is intitled 
% to the embiements, he may have treſpaſs for any mo- 
4 leſtation in taking and carrying them away; and he is 


« alſo intitled to free entry, egreſs and regreſs, to cut and 
& carry the crops away.“ 


3. © Treſpaſs or trover will lie for taking goods which 
cc are not the objects of diſtreſs,” 


Five things by common law are not diftrainable : iſt, 
Things annexed to the freehold : 2d, Things delivered to 
perſons —_— their trade; as cloth to a tailor, &c. 
3d, Corn, hops, &c. growing : 4th, Inftruments of tillage 
or trade; as beaſts of the plough, &c. : 5th, Inſtruments of 
trade while in uſe (Co. Litt. 47). As io the firſt and ſe- 
cond, they are privileged ſtill; and corn is diſtrainable 
now by virtue of ſtat, 2. J. & MA. 5. 


As to others, they are privileged ſub meds; and as to theſe 
it has been decided, 1ſt, That a chariot of a ſtranger land- 
ing at a livery-/table, was not privileged from diſtreſs ; but 


that it might be diſtrained by the landlord of the livery- 
ſtable for rent-arrear. 


2. That implements of trade (as in this caſe chree weav- 
ing looms) might be diftrained for rent, if there was no ſulſi- 
cient other diſireſs then to be had on the premiſſes. 


3. But if ſuch implement of trade be in actual uſe (as in 
this caſe, where the plaintiff's apprentice was weaving, and 
the loom was difſtrained) that ſuch cannot be diſtrained. 


2. OF INJURIES FROM THINGS DAMAGE FEASANT. 


1.“ Where an injury has been done by the cattle or 
« goods of any one to the lands of another, he who re- 
« ceiyes the injury may either diſirain them damage frajant, or 
6 bring 
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tt þring his action of treſpaſs, quare clauſum fregit, and recover 
& ſor the damage ſuſtained,” 


© But he ſhould make his election of his remedy ; for if 


te be diſirains, and the diſtreſs eſcapes, the action cf treſpaſs 1s 
& gone, unleſs the elcape was not through his fault or 


86 negle&t 2 | 


For des the plaintiff declared in treſpaſs guare c/a»ſum Vaher v 
fregit, the defendant pleaded, that the plaintiff had di/frained Eddowes, 


his hog damage feaſant, which was the fame treipals: the Salk, 248. 


plaintiff replied, that the hog eſcaped without his conſent, and 
that he was yet unſatisfied of the damage. The defend— 
ant demurred, and had judgment; as it did not appear 
that it was without his fault, as he had only pleaded that it 
was without his conſent, 


But if the diſtreſs dies in the pound, the action of treſ- Ibid, 
paſs is reſtored; for ſuch is the act of God, which ſhall 
not deprive the party of his remedy, 


2. © He who has the care, cuſtody, or poſſeſſion of the 
* cattle who do the damages, is liable to this action. 


As if agiſted cattle break into another land, the agiſter is Putty v. Hugs 


liable to the damages: So if the hogs of A. were put into 9's 
the yard of B. and they break into C's land, actiou lies 1 
againſt B. even though 2s ſervant watched them; and 
ſo the owner had a ſpecial poſſeſſion. 


3. OF INJURIES TO THE RIGHTS OF FISHERY. 
As to this it has been decided, 


1. A man may have a proper and ſeveral intereſt as well Caf: of the 


Ciayt, 33. 


ri. p. Pais zt 


in a fiſhery as in water, or a river; for a man may grant Nerat of 


aquam ſuam, and the fiſhery ſhall paſs, 


2, The ſea belongeth to the King; and alſoevery navi- 
gable-river, ſo high as the river ebbs and flows, 1s a royal 
river; for ſo far it is conſidered as a branch of the fea, and 
belonging to the crown: but rivers not navigable are the 
property of the proprietors of the lands on both fides the 
river; that is, if both ſides belong to one owner, the whole 
river is his; if to two perſons, the river is in moieties, But 
in the caſe of the crown, there is a difference in reſpect to 
granting the land from that of a ſubjeQ; for by a granr 
of the land in the caſe of a ſubjett, the fiſhery would 
paſs; but in the caſe of the crown, by a grant of the land 
adjoining a navigable river, or royal fifiery, the fiſhery 
would not paſs, for it is an inheritance in grols in the 
crown, and parcel of the 1 of the crownitſelf; bu 

e 2 It 


- 


the river Bann 
i 1 I (land. 


Dav. Rep. 149. 
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it may be ſpecially granted by grant of the Sery from the 


Cron. 


. Upon theſe grounds the ſeveral diſtinctions of the rights 


of the fiſhery are formed, viz, free fiſhery, ſeveral fiſhery, 
and common of fiſhery. 


1. As to a free fi/hery, it is the excluſive right of fiſhing 
| in a navigable river or arm of the ſea; and this muſt be 
$ claimed by preſeription, or grant from the crown; for a 


8. C. and Ner- The right of fiſhing in navigable rivers is common to 


— rg all the king's ſubje&s; and therefore an cxclufive ri 
2 Black. Com. muſt be derived from the grant of the crown, in whom 5 
139. excluſive right originally reſided. But the lg cb. 


ſhould be as old as the reign of Henry Il. ; for the charters 
of king Jehn and Hun- 1. avoid all ſuch grants from the 
beginning of the reign of R:chard I. and prohibit the fenc- 
ing of rivers in future; ſo that no grant of a tree ſiſhery 
ſhall be good, if made Gace that time. 


2 Black, Com. 2. This is alſo the ſame of a ſeveral fiſhery, which is alſo 
139. an excluſive right derived in the ſame manner, but with 


this additional circumſtance, that it ſhould be claimed by a 
perſon who owns the toil, as the land adjoining to a navi- 
gable river; and it was accordingly held to be good where 


Corter v. the plaintiff in this caſe claimed a ſeveral fiſhery in the 

. ;, river Severn, w here it was navigable, as part of his manor 

4 wth alda. of Arlingham, which adjoined the river; and recovered ac- 
cordingly. 


Per L. Mansfield. But it is not neceſſary to conſtitute a ſeveral fiſhery, 
5 Bair, 2817, that all ether per {ons ſhould be excluded ; it 18 tufficient that 
5 no 9 erſon ſhall have a co-exteyfive right; for a partial 
ay rig! it, as to take for a particular purpole, does not de- 
* ſtroy the nature of a ſeveral ſiſhery.“ 


Seymour v. As where the plaintiff wa is grantce of a ſeveral fiſhery, 
Ld Courtvey. hut the grantor had reſerved to himſelf the oyſters and 


Nr. 3014. , 55 for his own table; and having declared as poſſeſſed of 
a c a. fiſhe y, the judge nonſuited him, deeming the right 
ſo reſerved to tlie grantor as deſtroying the nature of a ſe- 
veral filhery, winch he ſuppoſe 4 ſt ould be exciu/ive of all 
others. But the court of King's Bench ſet aſide the non- 
ſuit, holding the doctrine as before delivered by Lord AH] 
Jo 

e But where a man claims ſuch free or ſeveral fiſhery, he 

Ma'thew, muſt ſhew his title, and the onus lies on him; for the claim 

3 is derogatory to che common right of the ſubject. 


1 Mod. 1 25. 


And 
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And he who has either of theſe ſpecies of fiſhery may Smit v. 


have treſpaſs for taking rhe fiſh, for he has a property in 
them. 


3. Common of Piſcary is a right of fiſhing in the waters 
of another, in common with others; and it differs from a 
ſeveral fiſhery, that in this laſt the owners a property in 
the fiſh before they are caught; but in the caſe of common 


of Piſcary not till they are taken, 


4. OF TNJURIES OF THE RIGHTS OF TOLLS AND 
CUSTOMS. 


Where goods have been diftrained for tolls or cuſ- 
toms, the perſon whole goods have been fo diftrained may 
bring this action for the taking, in which the right to the 
tolls is tried. But the cafes under this head have already 
been treated of in the action of Replevin, 


So for an unlawful taking of any thing for an amerce- 
ment in a court lect, 


5. OF INJURIES TO FAIRS AND MARKETS. 


1. Every one of common right has a liberty of coming to 
buy and tell without paying any toll, c. unleſs due by 
atom or preſcription. But if a perton requires any par- 
ticular eaſement, as a ſtall, he muſt have the licence of the 
owner of the ſoil: for the property of the foil ſtill re- 
mains in the owner of the land, and he dedicates it no far- 
ther to the uſe of the public than the right of entry to 
buy and fell. This right therefore of erecting a tall for 
expoſing things to ſale in a market or fair, is called Stallage, 
and is a ſum which the owner of the {oil has a right to tor 
his permiſhon, If the ground is broken, it is called Picage. 


If any perſon therefore comes into a market and raiſes a 
ſtall without the owners of the foil's leave firſt obtained, 
this action hes againſt him, for he is thereby a treſpaſſer. 


And it ſhould ſeem that treſpaſs is the only action; for 
it is ſaid (Stra. 1238.) that debt or allumpfit would not lie 
for the ſum due: and it is decided in this :aſe, that goods 
brought to a market cannot be ral ned damage ſealant, 


2. So this action lies for erecting tables upon which 
wares are expoſed to ſale; for it is an uſe of the toil which 
belongs to the owner, and fimilar to ſtalls in the ule made 
of them, 

Cc 3 6. o 


Kemp. 
Salks 537. 
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Term Rep. 334. 
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6. oF INJURIES FROM HUNTING, OR THE PURSUIT 
OF GAME, &c. 


As to which theſe deciſions have taken place: 


1. Any perſon may juſtify going upoa the lands of another 
in purſuit of ravencus beaſts, as foxes, badgers, Sc. but it will 


not juſtify a per ſon to break the ground or dig for them: for the 
taking of them 1s of public Fenche, 


So it will not juſtify any exceſſive or unreaſonable da- 
mage tothe land of another, for the juſtification is only as 
to the following, and ſhould be done with as little damage 
as poſſible. And therefore if to treſpaſs for ſuch cauſe, 
the defendant juſtifies as following a fox or ſuch beaſt, and 
in fact has committed unneceflary miſchief, the plaintiff 


ſhould make a new aſſignment of the exceſſive and unne- 
ceſſary injury. 


2. By ſtatute 22 & 23 Car. 2. c. 26. gamekeepers, pro- 
perly nominated, or other perſons (authoriſed by warrant 
from a juſtice of peace) may ſearch for and ſeize inſtru- 
ments for deſtruction of the game. 


Under this ſtatute it has been held, 


1. That 2 in making a ſearch, ſhould have 
a juſtice's warrant, founded on an information, 


2. A gamekeeper, properly appointed, has a right to 
keep and carry a gun or other inſirument to take game any where, 
but a right to Fill only on his own manor, Therefore where 
the plaintiff who was a gamekeeper, had followed the game 
off his own manor, and the dan took his gun from 


him, treſpaſs was held well to lie; for he was intitled by 


law to keep it, though he had been liable to the penalty for 


killing game off the manor. 


3. By ſtat, 9 Ann. c. 25. a lord of a manor ſhall appoint 
but one gamekeeper, and by ſtat. 3 Geo. 1, c. 11. the per- 
ſon ſo appointed ſhould be either a perſon qualified him- 
ſelf, or a menial ſervant of the lord, or appointed and 
employed to kill game for the ſole uſe of the lord, 


This clauſe does not prevent the lord of a manor from 


_ appointing any perſon as his gamekeeper, though neither 


qualified, nor a menial ſervant : for the ſtatute never meant 
to take from Jords of manors, living at a diſtance, the 
power of appointing a perſon to kill game for their uſe, 


7. OF INJURIES TO HIGHWAYS, 


By ſetting out an highway, the owner does not part 
with the property of the ſoil, And therefore where the 
defendant 


d) 
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defendant owned land adjoining to the highway, which 
was the ſoil of the plaintiff, but ſeparated by a ditch, and 
he laid a bridge over the ditch to the highway, it was 
held that, The plaintiff might have treſpaſs for it; for the 
ſoil was appropriated only to the purpoſe of an highway, 
and it was not lawful to uſe it in any other manner, as the 
defendant had done, 


3. OF TRESPASS WITH REFERENCE TO 
THE PERSON. 


That is, 1ſt, As committed by officers, or perſons en- 
truſted with ſome authority by law: 2dly, By private 


per ſons, 


Injuries by officers, are, iſt, By the ſheriff and his offi- 
cers : 2dly, By juſtices of peace: 3dly, By officers of the 
exciſe or cuſtoms, 


J. OF TRESPASS AGAINST THE SHERIFF OR HIS 
OFFICERS, 


1. Where the ſubjc# matter of any ſuit is not within the juriſ- 
diflion of the court applied to for redreſs, every thing done is 
abſolutely void, and the officer executing the proceſs is a 
treſpaſſer. But where the ſubjeA matter is within the ju- 
riidiction of the court, but the want of ius iſdiction is to the 

ſon or place, unleſs the want of juriſdiction appears on 
the proceſs to the officer who executes it, he is not a treſpaſſer, 


But in the caſe of conſtables, a particular exemption is 
given by ſtat, 24 Ces. 2. c. 44 which enaQts, © That no 
% conſtable ſhall be anſwerable for obeying a juſtice's 
& warrant, notwithſtanding any defect of juriſdiction in 
6 the juſtice who iſſued it.” | | 


2. J judgment is vacated as unduly obtained, and re- 
ſtitution awarded (as where the writ of execution was 
made returnable on the eſſoign- day, the ſuit being by bill, 
in which caſe the execution was ſet aſide, and the goods 
ordered to be reſtored) the defendant in the vrk ac- 
tion may bring treſpaſs againſt the plaintiff for taking 
the goods; for by vacating the judgment, it is as if it 
had never been; but it is otherwile of ajudgment reverſed for 
error, for then no action lies, for it is the fault of the 
court ; but an :rregular judgment is the fault of the plain- 
tiff, or his attorney, But in ſuch caſe of an irregular 
judgment, no action lies againſt the officer, for he is juſti- 


tied by the writ, 
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So that the rule as to juſtification under proceſs of any 
court is, That if the court has juriſdiction, but their pro- 
ccedings are irregular, treſpaſs lies againſt the plaintiff in 
the action for taking the goods, but not againſt the of- 


ficer: but it the court has not juriſdiction, the officer is 
liable. 


3. If a feri ſacias is directed to the ſheriff to take the 
goods of a perſon in execution, and he directs his warrant 
to his bailifts for that purpoſe, if they take the goods of ano- 
ther perſon by miſtake, treſpaſs lies again the ſheriff ; for he 
is liable for the acts of his officers acting under colour of 
his authority, 


As 1t therefore often happens that the goods of a perſon 
againſt whom a fieri facias is expected, are conveyed away, 
or transferred by bill of ſale; how far the property re- 
mains in ſuch caſe, is ſettled by the Statute of Freud, 
29 Car. 2. Wh 


By the common law the goods of the defendant were 
bound from the teſte of the writ, and therefore if the de- 
fendant had aliened his goods after, or on the day of the 
teſte of the writ of exccution, the ſheriff might take the 
goods in the hands of a purchaſer, It was therefore 
enacted by that ſtatute, “ That the goods ſhould not be 
bound from the teſte, but from the delivery of the writ 
to the ſheriff, whois to indorſe, on receipt of it, the day 
and month on which he received it.“ 


1. Under this ſtatute it has been held, That neither 
before the ſtatute of frauds nor fince, is the property of 
the goods altered, but remains in the defendant 2 execu- 
tion executed : and the meaning of theſe words, © That the 
Mer ſhall be bound from the delivery of the writ to the 

eritf,“ is, That after the writ is fo e if the de- 
fendant rhakes any aſſignment of his goods, except in market 


cvert, of by becoming a bankrupt, which is an aſſignment 


in law, the ſheriff may take them in execution, 


2. This ſtatute relates only to protect the goods in the 
hands of purchaſers; that is, to caſes where the goods are 


ſold bona fide ; for if the party dies after the teſte, but be- 


fore the delivery of the writ to the ſheriff, the goods are 
bound 1n the hands of his executors ; for ſuch 1s not a 


change of property by ſale, or for a valuable conſideration, 


3. So if a writ of execution is delivered to the ſheriff, 
and the defendant becomes a bankrupt before it is executed, the 
execution is thereby ſuperſeded, and the goods not bound 
by the delivery, for the property ceaſes to be in the bank- 
rupt from the time of the act of bankruptcy — 

u 
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xc But in Gach caſe the ſheriff ſhall not be made a treſ- 


« paſſer by relation, for any ſubſequent diſpoſal of them; 
though E would be ſubject to an action of trover. 


For where the goods of a trader were taken in execution, 
after an act of bankruptcy committed by the defendant, 
who was ſheriff, but before the ſale the commiſſion was 
ſued out, and a proviſional aſſignment made, of which he 
had notice, but notwithſtanding, he ſold the goods; this 
action was held not to lie, tho? trover might; for the faking 
was rightful and legal, and the converſion only unlawful, 
ke having had notice that the property was changed, 


4. So the flatute extends not to bind the king, for he is not 
named; and by ſtatute 33 H. 8. c. 39. If the king and a 
ſubje& have both actions againſt the ſame perſon, the 
king's execution ſhall have place, provided his fuit was 
commenced at any time preceding the judgment given for the 
other perſon; and therefore the goods are liable in ſuch 
« Caſe, in whole hands ſocver they be. 


5. But though poſſeſſion be regularly taken of goods, 
yet the officer mu/{ remove them 19 a place of ſafe cuſtody, in a 
proper time; for where he kept poſſeſſion of them on the 
premiſles, under an attachment from an inferior court, for 
an unreaſonable length of time, viz, fix months, he was 
held to be a treſpaſſer ab inte. 2 


6. It is not lawful for the ſheriff, or his officers, to 
break the houſe of any perſon to execute proceſs of F. fa. 
againſt the goods, or capias againſt the perſon, at the ſuit 
of a ſubject; and if the ſheriff or his os do ſo, he is a 
treſpaſler, and liable in this action. 


But this privilege is only confined to the perſon or 
goods of the owner of the houſe, or ſuch as are brought there, 
without fraud or covin, and therefore ſhall not protect the 
perſon or goods of any other which are brought there 
to prevent a Jawful execution; and therefore in ſuch 
caſe, after denial and requeſt, the ſheriff may break doors to do 
the execution. But in ſuch caſe a demand of the deliver 
of the goods is neceſſary, tor if he breaks the houſe with- 
out making ſuch demand, he is a treſpaſſer. 


7. Things fixed to the freehold cannot be taken in 
execution, and therefore for ſuch taking treſpats will lie. 


8. A fieri facias is de bonis & catallis debitoris, and there- 
fore under it the debtor's goods only can be taken in execu— 
tion. But a /evari facias 1s de exitibus terre, and therefore 


under it the ſheriff may take the cattle of a ſiranger levant 


and couchant, for they are the iſſues of the land (St. Ht. 2. 
Co 32. 


Smith v. M:les. 


1 Term Rep. 
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c. 32. 2 Infl, 433.) and the land is debtor, And ſuch is 


the caſe of tenants in common, or commoners ; for their 
cattle may be taken on the land, unleſs their title be 
found by A or till avoided by moꝝſtrans de droit. 


The law in this caſe is the ſame as if the taking was under 
an outlawry. 


2. OF TRESPASS AGAINST JUSTICES OF PEACE, OR 
PERSONS ACTING UNDER AUTHORITY FROM 
THEM. 


1. Theſe are alſo ſubject to this action, if by any illegal 
proceeding they take the goods of any perſon, But as to 
juſtices of peace, it is enacted by ſtatute 27 Geo, 2. c. 20. 
That in all cafes where a juftice of peace is impowered 
« by an act of parliament, made or to be made, to jiſſue 
« 2 warrant of diſtreſs, it ſhall be lawful for him in ſuch 
« warrant to order the goods diſtrained to be ſold within a 
© certain time limited by ſuch warrant, fo that it be not 
« leſs than four nor more than eight days, unleſs the 


* money for which the diſtreſs was made, and all charges, 
&© be ſooner paid,” 


And note, That a warrant ex vi termini only means an au- 
thority ; therefore if under the hand of a juſtice, it is ſuf- 


ficient, without being under ſeal, unleſs particularly re- 
quired by act of parliament, 


2. «© A conſtable to whom a warrant is directed muſt 


& act within his diſtri, or he ſhall be liable to an action 
© of treſpaſs.” 


To treſpaſs for entering the plaintiff's houſe, the de- 
fendant juſtified under a juſtice's warrant to ſearch for 
nets: the warrant was produced, and appeared to be di- 
reed to the conſtable of Shipborne, Samuel Carter, and 
to all other officers of the peace of the county of Kent; 
evidence was given, That the defendant was bors- 
holder of Little Peckham, which adioined to the hundred 
of Shipborne, in which the plaintiff 's houſe was: it was 
contended for the defendant, that he was a conſtable for 
the county, and came under the general direction of “ All 


officers of the peace of the county of Kent :” but it was re- 


ſolved, That theſe words were to be taken reddends ſingula 
ingulis; that is, That each conſtable ſhould act within his 


own diſtrict, and could not act by law out of it, without 
being a treſpaſſer. 


3. The third caſe of actions againſt officers, are thoſe 
founded on the revenuc-laws, 


OF 


TRESPASS, 


3» OF TRESPASS AGAINST OFFICERS OF THE EXCISE OR 
CUSTOMS. 


1, By ſtatute 13 & 14 Car. 2. c. 11. d 5. © Any perſon 
& authorized by writ of aſ/i/fance out of the court of Ex- 
&« chequer, may (taking a conſtable or other officer with 


ce him) in the day-time enter any houſe or place; and in caſe 
6 of refiſtance, break open doors, cheſts, or packages, and 
« ſeize any uncuſtomed goods he {ſhall find there, 


1. Under this ſtatute it has been held, That treſpaſs lies 
againſt cu/tom-houſe officers for entering the houſe of any 

erton to ſearch for ſmuggled goods, if none are found, for 
the officer does it at his peril, 2. Though the officers 
have a writ of aſſiſtance, yet if they have no conſtable with 
them, they are treſpaſlers even if ſmuggled goods have 
been found. 3. And though they have with them a con- 
ſtable, yet if he wwas net conſtable of the place where the ſearch 


was made, they are treſpaſſers. 


& And no cuſtomhouſe-officer has a right to ſeize goods 
te liable to duty before they are landed, or offered to ſale.” 


For where the plaintift's ſhip, lying in the Thames, with 
butter on board from Freland, the defendant, a cuſtomhouſe- 
officer, went on beard, and before the hatches were opened or 
bulk broken, er any goods landed er offered to ſale, ſeized the 
butter as contraband ; the court were on a caſe reſerved all 
of opinion, That the ſeizure was unlawful, as the goods 
had not been landed or expoſed to ſale; and they grounded 
their opinion on ſtat, 18 Car, 2, 2 & 20 Car, 2. 7. 


2, In ſearches by exciſe-officers for goods which have not 
paid the duty, by nig, the preſence of a conſtable or peace- 
officer is required by ſtatute 8 Ann, c. . and ſtat. 10 Ann, 
c. 19. § 12, 


Where ſuch ſearches are made by exciſe-officers, the 
conſtable or peace-officer muſt be of the place where the 
ſearch is made; it is not ſufficient that the perſon accom- 
panying them is an officer by reputation, As here, where it 
appeared that the perſon had formerly been headborough 
of a pariſh, and had a board over his door with that name 
on it, but was out of office, and was by miſtake applied 
to by the exciſe-officers in their ſearch, they were adjudged 
to be guilty of treſpaſs. 


3- Though an officer proceeds regularly in the ſeizure 
of goods, yet it depends on the condemnation, whether 
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the taking ſhall be deemed legal or not; for if the goods 
are not condemned, he is a treipaſſer. 


By ſtatute 10 Geo, 1. & 13. c. 10. power is given to of- 
ficers of exciſe to ſearch at all times of the day entered- 
warehouſes or places for tea, coffee, Sc. But private 
houſes can only be ſearched, on oath of the ſuſpicion be- 
fore a commiſhoner or juſtice of peace, who can by their 
warrant authorize a ſcarch. Under ſuch a warrant obtain- 
ed by the officer, on his own oath of fuſpicion, if a ſearch 
is made in a private houſe, and no goods found, the officer 
is liable to an action of treſpaſs, and the warrant ſhall be no 
juſtification ; for the commiſſioners have no power to en- 
quire into the circumſtances, and the officer takes the 
whole on himſelt. 


But this caſe has ſince been over-ruled, and it was in 
this caſe decided, That in an action of treſpaſs againſt an 
officer of exciſe, for entering the plaintiff's houſe under a 
warrant of two commiſſioners founded on ſtat. 10 Ges. 1. 
10. to ſearch for concealed goods, but none were found, that 
the defendants were net treſpaſſers, the act itſelf being legal; 
but that the only remedy was by an action on the cate, 
for obtaining and executing the warrant from bad mo- 
tives. 8 


4. But a condemnation of the goods ſeized in the Caurt 
of Exchequer is ſo concluſive, and alters the property ſo ef- 
fectually, that neither treſpaſs nor trover will after lic 
againſt the officer; for if an action would lie againft the 
officer, the goods being bound by the condemnation, the 
judgment againft the goods would be defeated by ſuing 
the officer. ; | 


„Though it ſhould ſeem that this is only in the caſe of 
& officers ſelzing within their own department ;” for where 
a perſon not the proper officer made a ſeizure,” he was 
held liable to this action, though the goods had been con- 
demned. 


But a condemnation of the goods is only concluſive evi- 
dence in favour of the officer, when it is made in the Court of 
Exchequer, and does not extend to any other condemnations 
by inferior juriſdictions, as the boards of exciſe and cuſ- 
toms. For in this caſe, after a condemnation by the 
board of exciſe, the owner of the goods recovered in treſ- 
paſs againſt the officers, and their ſentence was adjudged 
not to be concluſive evidence, 


5, Where 
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z. Where goods are ſeized, the queſtion often turns 
upon whom the onus proband: the payment of the duty lies. 


Before the ſtatute 6 C. 1. c. 21. if an officer went into a p,, pe Grey, 
trader's houſe to make a ſearch, an action lay againſt him Ch. 1. 
for the treſpaſs, unleſs he could prove that the goods there- . Rep. 
in were forfeitable. It was therefore provided by this“ 
ſtatute, „ That the officer ſhould be protected who ads 
<« bona fide, and on probable pretumption, even though he 
« miſtakes in the following caſes: 1. Where goods are on 
« board a boat, without any officer. 2. Where they are 
<« coming by the water-ſide, 3. Where there 1s credible 
information. In all caſes of ſeizure under theſe cir- 

c cumſtances, as the officer is not liable to an action, the 
cc owner may apply to the commiſſioners, who, on proper 
c circumſtances appearing, wiil reſtore the goods. If the 
« ner does not apply, the officer proceeds to condem- 
« nation in the Exchequer by proſecution ; and in ſuch 
ce caſe, by ſect. 41, the proof of the payment of the duties lies 
c ou the qwner, who claims them in the Exchequer,” This 
clauſe confining the mode of proof only to cafes where 
application had been made to the commiſſioners, was 
made general by ſtatute 12 C. 1. c. 28. ſcion 8. which 
* enaQs, That in all caſes where foreign goods are ſeized 
for non-payment of duties, &c. and any diſpute ſtall 
e ariſe thereon, the proof of payment ſhall lie on the owner or 
ce claimer of the goods, and not on the officer who has made 
ce the ſeizure.” 


. 


Theſe ſtatutes relate only fo ſuits for condemnation in the Salomon v. Gore 
Exchequer ; but in actions of treſpa's, brought by the owner 2 Black. Rep 
of the goods againſt the officer, the proof of the non-pay- 313. 


ment lies oa the officer who ſeized the goods. 


i, 

The ſeizure in the laſt caſe was of goods for non-pay- Henſbaw v. 
ment of the Cuſiom-houſe auties; but the ſame doctrine was Pleaſance. 
held in the preſent caſe, on a ſeizure for non-payment of bor gay Reps 
the duties of exciſe, vis, that the ons probandi the non- pay- Ig 
ment of the duties, lay on the officer, 


By ſtatute 10 Geo. 1. c. 10. the proof of payment of the 
exciſe- duties on tea, coffee, aud chocolate, is laid on the 


owner or claimer in the Exchequer ; but it extends not to 
actions of treſpals, 


And the ſame proof lies on the owner or claimer in the 
caſe of ſeizure of ſoap and candles, by ſtatute 23 Geo. 2 


c. 21, Which allo relates only to informations in the Ex- 
chequer. 


K 6. By ſtatute 17 Geo, 2. © all actions againſt revenue- 
officers for any thing done in execution of their office, 
« mult 
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& muſt be brought within three months after the offence 
© committed, and be laid in the proper county where the 


fact happened.“ 


But though the writ has been ſued out in a county where 
the oftence was not committed, yet if plaintiff declares in 
the county where it was committed, it is good within the 
ſtatute. 


7. By ſat. 19 Ges. 2. 34. ect. 16. it is enafted, . That 
ce if the judge certifies on the record that there was pro- 
& bable cauſe for ſuch ſeizure, that in that caſe, beſide 
&« the plaintiff's ſhip and goods ſo ſeized, or the value of 
& them, he ſhall not be entitled to above two-pence da- 
& mages, and no colts.” 


Under which ſtatute it has been held, 


iſt, That this certificate may be given at any time after 
the trial. 2dly, T hat if a ſentence which, ASM favour 
of the captor, is afterwards reverſed in arr e court, 
and then the owner brings this action againſt the captor, 
a certificate from the judge ot the 828. court of appeal 
is good within the ſtatute, 


= 


By ſtat. 23 Geo. 3. a like power is given to the judges to 
certify where the ſeizure has been under the exciſe laws, 
4 But it was in this caſe reſolved, That the judge could 
only certify where the ation was for the ſeizure of the goods, 
not where it was for other injuries accompanying the 
ſeizure.“ As where it was for breaking and entering the 
plaintiff's houſe, breaking his locks, and ſeizing the goods; 
it was reſolved, That the judge's certificate of probable 
cauſe ſhould not deprive the plaintiff of his full coſts, 


4. A general warrant from a ſecretary of fate to ſeize the 
perſon, papers, Sc. of any one is illegal; and this action 
will lie again the meſſengers acting under it, for entering 
into the plaintiff's houſe, and ſeizing his papers. 


2, OF TRESPASS AGAINST PRIVATE PERSONS, 


1. Treſpaſs lies at the ſuit of a perſon againſt whom a 
commiſſion of bankruptcy has been ſued, he not being an 
object of the bankrupt laws, againſt the aſ/ignees under the 
commiſſion, for taking poſſeſſion of his houſe, goods, Wc. 
for the commiſſion is void, and of conſequence the taking 
is without authority; and the perſon whote property has 10 
been invaded, is intitled to a remedy : or every man 
ſhould in applying to courts of limited juriſdiction know 


their extent, and juriſdictions are circumſcribed Ml 
i 
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With regard to place; as a leet or corporation : ſo that 
the . ati muſt ariſe within them. 2dly, With 
regard to the /abjef? matter; as queſtions on exciſe, 3dly, 

ith regard to perſons ; as in the caſe of the Marſbalſea : ſo 
in the preſent, the perſon declared a bankrupt not being 
an object of the bankrupt laws, is not within the juriſdic- 
tion of the commiſſioners. And 1n all theſe caſes where 
the court hold cognizance of matters not within their juriſ- 
dition, their proceedings are void, as coram no: judice; 
and treſpaſs lies either againſt the officer (as before) or 
againſt the perſon who applies to their juriſdiction, and 
acts under their deciſions, 


2. Search warrants, if iſſued on proper application, are 
legal, but muſt iſlue under theſe reſtrictions: as, 1ſt, There 
muſt be an oath : 2. The grounds declared: 3. It muſt be 
executed in the day-time by a known officer: $5. In the 
preſence of the party informing. And though all thete 
precautions be obſerved, the perſon on whole ſuggeſtion 
and information the warrant iſſued, is liable to an action of 
treſpaſs if nothing is found, for breaking and entering the 
houſe, for he is juſtified or not by the event; but it thall at 
all events juſtify the juſtice who grants the warrant, and 
the conſtable who executes it, for it is granted on oath, 


By ftatute 6 Ann. c. 18.“ Guardians, truſtees, huſ- 
& bands ſeiſed in right of their wife's and tenants per auter 
& vie, holding over without conſent, after determination 
cc of their intereſts, are made treſpaſſers.“ 


4. If a lunatic commits a murder or felony, he ſhall not 
be puniſhed; for it muſt be done anims felleo : but if he 


commits a treſpaſs, either to the lands or goods of another, 
this action will lie. 


4. FOR WHAT INJURIES TRESPASS WILL 
NOT LIE. 


I. © Treſpaſs will not lie againſt a mere mini/terial of- 
* ficer for any thing done merely in purſuance of his duty, though 
eit is ſomewhat in ſupport of a wrong, but a wrong to 
which he is no way acceſſary or aſſenting.“ 


As where a diſtreſs was tortiouſly taken, and impound- 
ed in the pound, of which one of the defendants was 
keeper, and an action was brought againſt thoſe who took 
the diſtreſs and the pound-keeper jointly, The action was 
held not to lie againſt him, for he ated merely miniſteri- 
ally, and was no way concerned in the tort, 


But 
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But it was further the opinion of the court in this caſe, 
That if he had excred+d his duty and affifled in the wrong, that 


he would be a party in the treſpaſs; and that then an ac- 
tion would lie againſt him, | 


2. By ſtat. 1 & 2. P. & MM, c. 12, No diſtreſs ſhall 
*© be driven out of the hundred, except it be to a pound 
&« overt within three miles of the place where taken, and in 
« the ſame ſhire ; neither ſhall diſtreſſes be impounded in 
« different places, under penalty of one hundred ſhillings, 


& and treble damages.“ 


If the perſon diſtraining impounds the cattle in another 
county, he is not a treſpaſ/er, for the taking was lawful ; 
but it ſubjeQs him to the penalty of the ſtatute 1 & 2 
Philip & Mary, c. 12. or an action on the caſe on the ſtatute 
of Marlbridge. 


3. So treſpaſs will not lie for taking an exceſſive diftreſs ; 
for treſpaſs will not lie where the firſt entry or taking was 
lawful, as here rent being due, and there LG no tubſe- 
quent abuſe, the remedy thould be a fpecial action founded on 
the ſtat. of Marlbridge, chap, 4.: for at common law a man 
might take a diſtreſs of more value than the rent, as it was 
but in the nature of a pledge. 


4. Treſpaſs, vi & armis, does not lie againſt ice for years 
& for cutting down timber trees, and carrying them away, and ſell- 
&« ing them ;” but if after having cut them, he ſuffers them 
to lie, ſo as to give time for the property of the divided 
chattel to ſettle in the leſſor, there treſpaſs will lie, for it 
is not one continued act; and beſides that, leſſee for years 
has a ſpecial intereſt in the trees for repairs and ſhade: 
but if the leaſe had been with an exception of the trees to 
leflor, there if leſſee cuts them he is a treſpaſſer, like as 
leſſee at will, againſt whom treſpaſs will he for cutting 
trees; for ſuch acts determine his will. But as againſt 
tenant by ſufferance, leſſor cannot have treſpaſs before en- 
try. 


But even though the trees are excepted in a leaſe fot 
years, yet if they are de/iroycd or ſpoiled by le es cattle breaks 
ing or topping them, no action of treſpaſs will he, for the 
defendant had the ule of the toil, and the injury was done 
in the enjoyment of that to which the defendant had title, 
and without his fault, 


5. Wherever the law allows an entry on the land of 
* another for a particular purpoſe, as being for the grod of 
&« the public, treſpaſs will not lie,” 


As 
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As is the cafe of highways, which if they become im- 
paſſable, as by the overflowing of a river or other cauſe, 
paſſengers may juſtity going on the adjoining fields: but 
the calc is different of a private way over the land of ano- 
ther; for there, if the way becomes by tg. the per- 
ſon who is intitled to the way cannot juſtify going on the 
adjoining lands: for the os of a way is only in a par- 
ticular line, not to the right or left, and the grantor 1s not 


obliged to repair. 


6. Treſpaſs will not lie againſt the owner of an er 
for taking him off the lands of the lord of the manor who 
had ſeized him, without paying for his keeping; for the 
owner had the property, and the lord may have caſe for 
the keeping, though he might have detained him till paid, 
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« This caſe decides that the owner of an efiray may 
ce take him off the lands of the lord of the manor with- 
te out tender of ſatis faction; but it has been clearly adjudg- 
« ed, That he may, where he tenders ſatisfaction, Sc, and 
ce the following points been adjudged :” 


iſt, That without telling any marks or making any 
proof of the property (which may be done at the trial) that 
the owner may ſeize his horſe, &c. which was the e/7ray, 
wherever he finds him. a2dly, That in pleading, it is fut- 
ficient for him to ſay that he tendered amends, without ex- 
preſſing any ſum certain, as he mutt do in pleading tender of 
amends for a treſpaſs; and the reaſon of the diverſity is, 
that 1n the latter caſe he is a wrong-doer ; but the owner 
of the ray is not a wrono-doer, and it is impoſſible he 
ſhould know how long the % ray had been in the lord's 
cuſtody, or what would be a proper ſatisfaction, and there- 
fore pleading generally ſhall be allowed. 


2 SER Ff. ĩèͤ 3 


7. Treſpaſs will not lie againſt the maſter or ſeamen of 
a king's ſhip or privateer for taking a veſſel as prize on the 
ſeas, which gapture is afterwards found to be illegal, and 
the ſhip been adjudged not to be a lawful prize in the court 
of admiralty: for queſtions of prize or not prize belong 
excluſively to the court of admiralty; and where it has ju- 
riſdiction of the principal queſtion, it ſhall alſo have it of 
the incidental ones; and beſide, the court of admiralty 
gives damages, &c, for the detention: therefore they ſhall 
not allo be recovered in the courts of common law. 


Therefore where one who had letters of marque in the 
Dutch war, took an Offender for a Dutch ſhip, and brought 
her into harbour, and libelled her as a prize, and there was 
a ſentence that ſhe was not a prize, and the O/tender libelled 
in the admiralty for the * ſuſlained by hurt the Hip 
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received in port, and a prohibition was 1 be on the ground 
that the injuries libelled for were done on land, and ſo 
that an action lay at common law; but a prohibition was 
refuſed, as the original capture was at ſea, and the bring- 
ing her into port, in order to have her condemned, but a 
conſequence of it ; and not only the gue but the con- 
ſequences ſhould be tried in the court of Admiralty. 


This queſtion received a farther deciſion in a modern 
caſe, which was an application for a prohibition from the 
court of Admiralty, to ſtay them from 2 to con- 
demn goods which had been captured at the ifland of 
Euſtatia by Admiral Redney, the property of Britiſh ſubjects, 
on the ground that they bad been taken on land, The court 
refuſed the prohibition, holding that an excluſive juriſ- 
diction veſted in the court of Admiralty ; and that the courts 
of common law had no cognizance whatever, 


8. Treſpaſs quare clauſum fregit is a local action; and 
therefore it was reſolved, That treſpaſs for breaking and 
entering the plaintiff's houſe in Canada, would not lie in 
this country. 


4th. I ſhall now inquire, 


C BY WHOM THIS ACTION MAY BE 
MAINTAINED. 


1. © To maintain an action of treſpaſs, an intereſt in the 
* ail rs not neceſſary; an intereſt in the profits is ſufficient, 
as he who was te/tura terre, or herbagium, may have treſ- 
„ paſs quare clauſum fregit, for trampling down the graſs, 


& /e.“ 


So if J. S. agrees with the owner of the ſoil to plough 
and fow it, and give him halt the profits, J. S. may have 


| this action gr clarſum fregit, for treading down the corn, 


and the owner 1s not jointly concerned in the growing 

corn, but is to have half after at is reaped, by way of rent; 

which may be of other things than money; though in Co. 

Lit. 142, it is ſaid, it cannot be of the profits themſelves ; 

— that (it ſcems) muſt be underſtood of the natural pro- 
rs, 


So where the action was treſpaſs for entering the plain- 
tiff*s cloſe, called Carr Moſs, and digging and carrying 
away his peat anc turf, it appeared that the /acus in quo 
was the waſte of the lord of the manor, and that the 
plaintiff and all thoſe whoſe eſtate he had, had an exclufrve 
right of digging turves on this place, but that the other 
64/441 commoners 
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eommoners had common of paſture thereon ; it was ad- 
judged, That though there was no ownerſhip of the ſoil, 
yet that the plaintiff having this ſeparate and excluſtve 11ght 
to dig turf and peat there, that for an invaſion of this right 


treſpaſs would lie. 


So where a meadow or common lands are annually di- 
vided among the pariſhioners * lot, after the portion 1s 
ſo marked out, they may 1eſpectively maintain treſpaſs, 
but not before. , 


2. „ Poſſeſſion is a ſufficient title to the plaintiff in 
« treſpaſs vi & armis, and where a perſon is in poſſeſſion, 
« that is the proper action for any injury done to the land 
cor the profits of it.“ 


For where one Mrs. Afcore, who had no right in the 
ſoil, but was entitled under a leaſe from the crown, to the 
ſole right of digging lead in ſuch a diſtrict, and ſhe let 
and ſet to the plaintiff all her right of digging lead-ere 
therein during her term, and he was in potlefſion, and 
brought treſpaſs on the caſe againſt the defendant for taxing 
the lead, it was held that the plaintiff, being in poſſefhon, 
_— have brought treſpaſs vi & arms; and he was non- 
uited, 


3. A ſpecial property is a ſufficient title for the plain- 
© tiff in this ien. : : 


As where a /heriff had taken goods under a fieri facias, and 
they were forcibly taken away by the defendant, it was 
adjudged that the ſheriff might maintain treſpaſs, though 
he had only a ſpecial property in the goods, 


4. The goods of the church belong to the church- 


4 * ren 
wardens, and the 3 
« them. y may maintain treſpaſs for taking 


F But the ſuit muſt be commenced while they are in of- 
ce, for after their year expired they cannot commence 


a ſuit, though they may proceed in it af 7 
commenced 2 L 5 ts Bea 


At common law the churchwardens are elected by the 
miniſter and inhabitants at large, but by ſpecial cuſtom, 
both may be elected by the inhabitants; however, if the 
churchwardens bring an action for the gcods of the 
church, and ſet up an election by the inhabitants at large, 


they muſt prove the ſpecial cuſtom, or they ſhall be non- 


ſuited. 
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5. Baron & feme may join in action for a treſpaſs done 
on the wife's land, as for breaking the cloſe, &c. but if it 
is for taking and carrying away hay, &c. the declaration 
ſhould lay that it grew on ber land, or it will be bad, 


For the rule 1s, that for taking things merely perſonal, 
huſband and wife cannot join in treſpaſs: but for the 
taking of things in action or injuries to the land of the 
wife, they ſhould join: for the latter things ſurvive to 
the wite, th not the former. 


6. Tenants in common ſhould join in an action of treſ- 
paſs for offences which concern their tenements in com- 
mon, as for breaking their houſes or cloles, feeding, 
waſting, or deſtroying their graſs, cutting their woods, 
fiſhing in their piſcary, or ſuch like. In which caſe they 
ſhould have their action jointly, and recover their damages 
jointly, becauſe the action is in the perſonalty, and not in 
the realty, | ; 


And in ſuch caſe the action ſhall go to the ſurvivor, if 
one of them dies. 


And the law is the ſame of coparceners. 


And if two tenants in common be of goods, as an houſe 
or other perional thing, if one die, his executor ſhall be 
tenant in common with the other. 


7. Treſpats lies by the owner of the ſoil againſt a per- 
ſon for breaking his cloſe and hunting there, and killing 
his conies, or other animals fer nature; for the owner of 
the ſoil has the property of ſuch animals fere nature, as 
are found on his land, and killed, and may have treſpaſs 
for them. As if a hare is ſtarted and killed on my land, 
it is my property; but it is otherwiſe if hunted into the 
ground of a third perion, for then it is the hunter's, 


8, Before an entry and actual poſſeſſion, one cannot 
maintain an action of tretpais, though he hath the free- 
hold in law; therefore an heir before entry cannot have 
treſpaſs againſt an abator; but a diſſeiſee may have it 
againſt a diſſeiſor for the diſſeiſin itſelf, becauſe he was in 
pottctſion, but not for an injury after the diſſeiſin. 


6. OF THE PLEADINGS IN THIS ACTION. 
And 1ft, Thoſe on the part of the 


PLAINTIFF, 


TRESPASS, 


PLAINTIFF, 


1ſt. Of the Declaration, 


1. If the. plaintiff ſues out a general writ of treſpaſs, 
grare clauſum fregit, he may declare either genera/ly, or 
name the place where the treſpaſs was dene. If he names the 
place in his writ, and declares on it, the defendant cannot 
vary the place; but if the writ is general, and the plaintiff 
declares generally, or names the place in his declaration, 
yet may the defendant vary the place, and fo put the 
plaintiff to his new aſhgnmeat, 


For as if the plaintiff declares on a treſpaſs in ſuch a 
vill, the defendant may reply /iberum tenementum ; and if he 
roves any part of the vill to be his treehold, he muſt have 
judgment, the plaintiff is therefore driven to his new aſ- 
ſignment; but Judge Bully, in this caſe, is of opinion, 
that pleading generally /iberum tenementum, would be bad, 
and that the defendant ſhould give a certain name to his 
freehold ; for if the plaintiff ſhould alſo have a freehold in 


the ſame vill, he may prove the treſpais there, and have 
judgment, 


But if the plaintiff gives the cloſe a name, he muſt prove 
a frechold in the clole ſo named. 


2. Where the treſpaſs ariſes from the abuſe of an au- 
e thority given by law, or a fort done ſubſequent to a law- 
ce ful act, it is ſufficieat in the declaration to ſtate a treſ- 
„ paſs generally, and in the replication the particular in- 
jury or abule,” 


As where the plaintiff declared generally for breaking 
the houſe, and carrying away his goods, the defendant jut- 
tified the taking as a diſtreſs damage feaſant: the plain— 
tiff replied, That after the diſtreſs the plaintiff had con- 
verted them to his own uſe, he defendant demurred 
for cauſe that this was a departure; but the court held it 
to be none; for the abuſe of the diſtreſs made him a treſ- 
paſſer ab initio, and it would be of no avail to the plain- 
tiff to ſtate the converſion in his declaration, for it was 
no way neceſſary to his action, and if alledged need not 
be anſwered : it would be out ot time to ſtate it in the 
declaration, but it muſt come out in the replication, 


3. In treſpaſs de bonis aſportatis, the particular goods, Ce. 
taten, muſt be ſtated in the declaration, 
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For where the declaration was in treſpaſs for ating 
his goods generally, without ſaying what goods, after a 
verdict for the plaintiff, judgment was arre ed, 


So where it was for taking piſces ſuos generally, 


So where it was for breaking and entering the plaintiff's 
houte, and taking diverſa bona et catalla ipſius qurrentts, the 
judgment was arreſted; and the reaſon of the caſes, is this: 
That where the declaration is ſo general, the defendant 
cannot juſtify, for he cannot juſtify as to divers goods, 
2dly, That unleſs the goods are ſpecified, a recovery in 
this action could not be pleaded in bar to another action 
brought for taking the ſame goods, 


& But this is the caſe only where the action is founded 
on the taking, or injury to the goods themſelves; but 
<< it is otherwiſe where the taking or injury is laid only by way 
* of aggravation,” | 


For where the treſpaſs was for breaking and entering 
the plaintiff's houſe, and throwing about and ſpoiling hzs 
gods, it was objected on demurrer, that the ſeveral goods 
in the declaration mentioned generally, ought to have 
been ſet out: but it was over-ruled; for the ſpoiling of 
the goods was only laid in aggravation of the treſpaſs, and 
was not itſelf the cauſe of action, which was the enter- 
ing the houſe, and ſo need not be ſet out in the declara- 


tion. 


« So if the things ſufficicntly appear by any reference to 
&© others ſet out in the deciaration, they need not be ſpecified,” 


As where the treſpaſs aſſigned was entering the plain- 
tiff's houſe, and taking ſeveral keys pro apertiane oftiorum 
domus predif?, it was adjudged on motion in arreſt of 
judgment, That the number of the keys need not be men- 
tioned, as being made ſufficiently certain by reference to 
the houſe, 


4. In treſpaſs de bonis aſportatis, the plaintiff ſhould 
c always ſet out a property in, er at leaſt poſſeſſun of, the 


”” 
6 goods. 


In treſpaſs, the plaintiff declared againſt the defendant 
quare equum cegit a perſona of the plaintiff, After a verdict, 
judgment was arreſted ; for he had not ſaid equum ſuum, or 
that he was taken out of his pofſeſſion; for otherwiſe it 
would not appear that the plaintiff had any cauſe of action 
if he had neither property nor poſſeſſion. 


And 


_ | 
> * nn 
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And this was ruled ſo in a till ſtronger caſe, where the 
treſpaſs was for taking hay off the plaintiff”s land, and judgment 
was arreſted for not ſaying his bay, though the pretump- 
tion was ſo ſtrong from the place from whence it was 


taken. 


5. So the declaration ſhould alſo ſtate the value of the 
& goods.” 


For where the plaintiff declared “ for breaking and 
entering his cloſe, and carrying away his foi] to the value 
of 40s. and continuing the ſaid treſpaſs by digging and car- 
rying away from the 1ſt of May to the 1it of June, to his 
damage, as the declaration was adjudged to be ill, for not 
ſetting out the value of the ſoil carried away during the 
continuando; but this would be cured by a verdict. 


6. The plaintiff may have one writ for ſeveral treſpaſſes; 

as entering his houſe, cutting his trees, beating his ſervants 
and carrying away his goods; and theſe may be joined 1n 
one declaration, For to aggravate the damages, the plain- 
tiff may join in his declaration that for which he could 
not have an action; and the party injured may have his 
action alſo, 


As where the plaintiff declared in treſpaſs for breaking 
and entering his houſe, and beating his wife; it was moved 
in arreſt of judgment, That the wife ſhould have joined, for 
ſo ſhe might ſtill have her action for the aſſault, and the de- 
fendant be doubly charged: but the court held it well; tor 
fuch offences may be joined to aggravate the treſpats, and 
the party injured have an action ftill, As in the caſe of 
a ſervant, who may have an action forhis o wn injury; and 
the maſter for the loſs of his ſervice, 


But the plaintiff in treſpaſs vi & armis, cannot recover 
damages for the loſs of the company of his wife, or ſervice 


1 1 ſervant; nor ſhould evidence be admitted to that 
ead, 


7. In treſpaſs, the day laid in the declaration is not material, 
for the plaintiff may prove the defendant guilty at any 
time previous to the action brought, and it ſhall be good; 


for the defendant being once a treſpaſſer, ſhall always be 
One. 5 


8. In treſpaſſes of a permanent nature, in which the in- 
Jury is continually renewed (as by entering the plaintiff's 
cloſe, and hunting or ſpoiling his graſs) the declaration 
Thould ſtate the treſpaſs with a continuando: but where the 
injuries and acts terminate in themſelves, and being once 
done, cannot be done again, there can be no continuando ; as 
killing a number of hares, each of which is a ſeparate a&. 
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But theſe are to be declared on, as done diverffs dicbus et vi- 
cibus, between ſuch and ſuch a time. 


Sacheverel v. So where there has been an ouſter of poſſeſſion and re- 

Sacheverel. entry, the ouſter and all acts done during it, may be laid 

Cro, Eliz. 132. with a continuando, And where after an entry the plaintiff 
has been again expelled, and again recovered poſſeſſion, he 
may have treſpaſs for the whole time, with a continuando. 

Per Holt, But if treſpaſs is laid with a continuando which cannot be 


Salk. 639. Ke. continued, exception ſhould be taken at the trial, for the 
kv Bike. plaintiff ſhould recover but for one treſpaſs; and if things 
39" be laid continuando which cannot be ſo, it is nought after a 
verdict: but if the treſpaſs be of ſeveral particulars, and 

be laid with a cantinuando, and ſome cannot be laid with a 

cont inuando, and other of them may, the continuand> (after a 

verdiQ) ſhall be held to apply only to treſpaſſes which 


may be laid with a continuando, and the damages given only 
for thoſe. 


Wildennſe ve 9. In this action the treſpaſs muſt always be laid, vi et 
Kellaway. ar mis, or the declaration will be bad in ſubſtance, and fo 
5. . 4 held on a general demurrer. iſt, Becauſe it alters the 
SMT judgment from a capiatur to a miſer icordia : Secondly, Be- 
cauſe it belongs to the juriſdiction of the county-court if 


the treſpaſs has been without vi et armis. 


10. So it is matter of ſubſtance in declaring in treſpaſs 
vi et armis, to ſay contra pacem domini regis, Cro. Jac, 443. 


go 15 For where the declaration was for breaking the plain- 
Salk 636. tiſt's .cloſe, and 8 it, 36 Car. 2. cantinuando the 
depaſturing till 4 Fac, 2.“ Contra pacem domini nunc regis; 


it was held naught, for there was no contra pacem as to the 
time of king Charles the Secoud. 


Day v. Muſkett So if the treſpaſs be laid in the late king's reign, contra 


oh pacem of the preſent, it is bad; but ſuch faults are cured 
by a verdict, » 
2. Of the Replication. 

1.“ The declaration in this action being for the moſt 
„ part general, the replication ſhould bring the iſſue to a 

certain point by traverſing one thing in particular, 
: \ Cockerel v. As where 1n treſpaſs for taking a gelding, the defendant 
. .. Plcaded that the place where, Oc. was one hundred acres, 
Ws and J. S. ſeiſed thereof in fee, and that he as his ſervant, 


Bull. N. P. 93. and by his expreſs order took the gelding damage feaſant, 
the replication of de injuria ſua propria would be bad, for 

that would traverſe three or four things, viz, that the place 
was 


&] 
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was his frechold, defendant his ſervant, the damage fea» 
ſance, Sc. 


e But the iſſue need not confiſt of a ſingle fact; but it 
« ſhould be on 3 ſingle point, though it may conſiſt of ſe- 
« veral facts.“ 


Defendant to this action pleaded to one count“ a right RAe v. Ro- 
of common for his own commonable cattle levant and binfon. 
couchant;” and to the ſecond © a licence to cut down a *** 
tree to make a gate.” The plaintiff replied to the firſt, 
That they were not his own commonable cattle, levant and 
couchant ; and as to the ſecond, that the tree was not ſo ap- 

lied, traverſed the licence, and concluded to the country. 
The defendant demurred ſpecially to the firſt replication, 
for cauſe, that it was multifarious, comprifing three diſ- 
tin fats; and to the ſecond ſor cauſe, that it concluded 
to the country, when it ſhould have concluded with an 
averment ; but as to the firſt the court was of opinion, that 
the traverſe was good, for the ſeveral facts make but one 
point, viz. a right of common, which cuſtom neceilarily 
conſiſts of thoſe parts, viz. a levancy and couchancy for 
his commonable cattle. And as to the ſecond, the court 
held, that by the demial of the licence, and admitting all 
the reſt, the plaintiff put the ſubſtantial matter in evidence, 
and fo concluded rightly to the country. 


3. Where the plaintiff declares in treſpaſs on his poſſeſ- Cary v. Holt. 
fion, and the defendant makes title and gives colour to the 2 , 1238. 
plaintiff, the plaintiff's replication, which traverſes the de- _ MO 
tendant's title without ſetting up any title in himtelf, but 
merely concluding with de nj. ſua propria, &c. is good; 
for treſpaſs is a poſſeſſory action, which potlctſion is here 
admitted in giving colour ; and the replication lays the de- 
fendant's title out of the cate, and then it ſtands on the 
><a poileſhon, which is ſufficient againſt a wrong- 

oer. 


As where in treſpaſs quare clauſ. ſreg. the defendant juſti- Fenner v.Fiſher. 
fied, that one J. //rizht was feiled in fee, and demiſed to Crv- Eli. 288. 
him, and that the plaintiff claiming by deed of feoffment 
had entered and been poſleſſed. The plaintiff replied, 
proteflanao, that Wright was not ſeiſed in fee, quod nen 
demiſit modo & forma, And though under this replication 
the plaintiff made no title in himiclt, yet he recovered ; for 


being in poſſeſſion it was ſufficient to diſprove the title ſer 
out by defendant, 


4. If the plaintiff lays a day in his declaration, and de- Webley v. 
fendant juſtifies as to that day, the plaintiff may in his re- Patmee. 
plication 223. 


Primer v. 
Salk. 222, 


Lambert v. 
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Mich. 14 G. 2. 
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Bul. N. P. 93. 
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FR ſtate another day, and it is no departure, the day 
ing immaterial, (Ante, 407.) 


For to make a departure there muſt be a varying in the 
rephcation from ſomething materially alledged 1n the de- 
claration, 


5. In general, if the defendant pleads that the place 
is his freehold, the plaintiff may reply three manner of 
ways: iſt, That the place is his freehold, and then he muſt 
always traverſe the defendant's plea, unleſs he makes a 
new aſſignment : for ſuch is not inconfittent with the detend- 
ant's plea, and ſo a traverſe is not neceſſary. 2, He may 
derive a title under the defendant himſelf, and then he 
muſt not deny its being the defendant's freehold, 3. He 
may ſet up a title not inconſiſtent with that of the detend- 
ant; in which caſe he may traverſe the defendant's title or 
not, as he pleaſes. 


However, the plaintiff is only put to his new aſſignment 
of another place, where the treſpals complained of is ne- 
ceſſarily local, and plaintiff can recover ſatisfaction in that 
place only. 


2, OF THE PLEADINGS ON THE PART OF THE 
DEFENDANT, 


1. © A diſtinction is to be obſerved in pleading, where 
* the treſpaſs is tranſitory; ſuch as for taking goods, Wc. 
% and where local; as quare clauſum fregit : for in the firſt 
& cafe the defendant may plead generally, that he was pe. 
«* ſeſſed of the place where, and took the goods damage fea- 
„ tant, ex, gr. and the plaintiff is forecloſed to pretend a 
* right to the place; nor can it beconteſted in evidence, for 
* poſlefſion 1s juſtification enough: but in treſpaſs quare 
e clauſum fregit it is otherwiſe, for there the plaintiff claims 
the cloſe in queſtion, and the right may be conteſted,” 


Therefore in this caſe, which was treſpaſs for taking th 


plaintiff*s cattle, the defendant pleaded that he was poſſeſſed 


of the cloſe, and that the plaintiF*s cattle having treſpaſſed 
therein, he took them; and the plea on the poſſeſſion only was 
held good. So where the treſpaſs was taking and carrying 
away his goods in D. defendant pleaded that the locus in gu 
was his frechold, and that he took them damage ſeaſant; 
on demurrer the plaintiff had judgment; for the treſpals 
being tranſitory, no lecus in quo is tuppoſed, and D. is only 
alledged for a venue; therefore if the defendant will make 
the place material, it muſt come on his part to ſhew a place 
certain, 


2. The 


TRESPASS, 


2. The general iſſue in this action is ut guilty, and where 
a perſon has been indie for a treſpaſs, and has confeſſed, 
and the entry of cogn1vit indiftamentum made on the record, 
he is ever after eſtopped to plead not gulliy to an action 


brought for the lame treſpaſs, 


3. Of the Plea of a Juſtification, 


cc As to this, if the defendant has a ſpecial juſtification 
& he muſt plead it; for he cannot give it in evidence on the 
« general iſſue; for not guilty denies the taking, but a juſ- 
ce tification muſt admit it; and ſo the evidence would be 
6 inconſiſtent with the plea.” 


As where in treſpaſs the defendant pleaded not guilty, 
and would have given in evidence the taking of the things for 
a deodand, the court refuſed to admit it; for he might have 
juſtified to that effect, and given the plaintiff an opportu- 
nity of anſwering it, 


So neither can he give in evidence on the general iſſue 
that he had in the place a right to common or to a way, or 
other eaſement ; or that the beaſts came through the plain- 
tiff's hedge, which he ought to repair; or that he entered 
to take his emblements ; or that the place was an highway; 
or in aid of an officer in execution of proceſs, or ſuch like 
ſpecial juſtifications, 


But he may on not guziltypleaded to treſpaſs vi et armis, give 
in evidence a leaſe for years, not a leaſe at will (for that is 
as a licence countermandable at pleature) or that his ſer- 
vant put the cattle in without his atlent, 


So on the general iſſue, the defeadant may give in evi- 
dence, that he is tenant in common with the plaintiff (for 
one tenant in common cannot have treſpaſs againſt the 
other, Litt. & 323.) ; but the defendant ſhould plead it in 
abatement, that the plaintiff was tenant in common with 
another perſon; ſo joint-tenancy thould be pleaded in 
abatement, and cannot be given in evidence on the gene- 
ral iſſue. 


. 2, In pleading a juſtification there is a difference in the 
caſe of an officer acting under proceſs of court, and of a 


private perſon, 


1. In treſpaſs againſt the ei , it is a ſufficient juſtiſica- 
tion that he ſhews his writ without ſhewing a judgment : 
ſo it is in the caſe of his bailiff or officer, with this difter- 
ence, that the ſheriff muſt ſhew the writ was returned, if 
returnable; but the bailiſf need not, becauſe it is not in his 
power, 


But 
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But in treſpaſs againſt the plainti f in a former action, ar a 
mere flranger, they cannot juſtify, unleſs they /hew a judę- 
ment as well as an execution; for the judgment might be 
reverſed, and it ought to be at their peril if they take out 
execution afterwards, 


And the caſe is the ſame of all principal officers of inferior 
courts, as has been laid down as to ſheriffs, viz. that they 
muſt thew returnable proceſs returned, This was the cate 
of a ſerjeant at mace of the ſheriff's court of London, Prin- 
cipal officers ſeem to mean thoſe only who have return of 
writs. 


2, But as tojuſtification under proceſs of inferior courts, 
it muſt be oblerved, 


That though an cer may juſtiſy under the meſue proceſs 
of an inferior court, without ſaying that the cauſe of ac- 
tion aroſe within its juriſdiction, yet if he jufttfies under 
proceſs of execution, he ought to thew that the cauſe of action 
aroſe within the juri ſaiction of the court, or at RH was fo laid - 


but that would not be a ſufficient juſtification to the plarnt! 


in the action, who ought to know the extent of the juriſdic= 
tion he applies to for redreſs, 


3. So if the defendant juſtifies the taking under a plaint 
levied in an inferior court, and precept to the ſheri to take, 
the plea ſhould, 1ſt, If the court was not of record, ſet out the 

roceedings at large; it is not ſufficient to ſay taliter proceſſum. 
2. It ſhould be ſhewan that the debt aroſe within the juriſ- 
dition, 3. It ſhould ſay that the precept was directed by the 


wt 


ſaid court, not that it Mu d out of it. 


4. But if the defendant juſtifies the taking as Balli of an 
inferior court (as the lcet) for an amercement, for an of- 
fence within the lect, it is ſufficient for him to ſay that the 
offence was preſented, for non refert as to him, whether in 
fact the offence was committed or not, But, 2dly, He 
ſhould ſtate an treat by the court, or warrant from the ſtew- 
ard, for that is his authority. And in the calc of a private 
perſon, the plea in all cafes ſhould further ſtate, Firſt, An 
amercement by the jury; it is not ſufficient to ſtate an amerce- 
ment generally, 2, That the amercement was affecred to ſo 
much, 3. That the plaintiff was reſiant within the leet. 


F If one comes in aid of an efficer, at his requeſt, he may 
juſtify as the officer may do; but ſuch requeſt or command 
is traverſable: as in treſpaſs, if the defendant juſtifies da- 
mage feaſant, or by diſtreſs for rent, he muſt make himſelf 
bailiff to the perſon having right, or that he did it by his 
command; but the command is traverſable. 

| 4 © Ard 


D * 
oY 
—_—— 


„ 
O „e 


* * 


TRESPASS, 


4. “ And in general, wherever a perſon juſtifies a taking 
tc under any authority whatever, he muſt ſhew 2 mat- 
« ter and part of that authority under which he ju ifies. 


And where the defendant juſtified the taking of a cloth 
dut of a pack, as deputy of grantee of the place of alnager, 
and that the piece of cloth had not the alnage ſeal on it; the 
plea was on demurrer adjudged to be bad: 1ſt, Becauſe he 
did not ſhew the patent appointing the alnager: 2cly, That 
it was an office which could be executed by deputy : zdly, 
That there being two ſtatutes, 27 H. 8. 12. & b Ed. H. c. 4. 
which give a penalty for expoſing cloth to ſale without the 
alnage ſeal, he did not ſhew on which he ſued: 4thly, He 
did not ſay where the deed appointing him deputy was 
ſealed and delivered, 


And theſe caſes following have been decided as to what 
juſtifications are good, and what otherwiſe, 


1. In treſpaſs for cutting the plaintiff's nets aud oars, the 
defendant juſtived that the plaintiff and others came into 
kis fiſhery, and would have taken his fiſh, wherefore to pre- 
vent it, z deſtroyed their nets, Sc. The plca was ad- 
judged ill on demurrer, for he ſhauld have taken th.m damage 
feaſant, and not cut and deſtroyed them. 


2. If tenant for life dies, his executor ſhall have conve- 
nient time to remove his cattle and effects off the lands: 
and therefore where treſpaſs was brought, and the executor 
pleaded that the cattle remained on the land for fix days, 


being the time required before he could get a place for the cattie, it 
was held to be good. 


3. The defendant, in treſpaſs for entering the plaintiff's 
houſe, and taking a corſelet and pike, pleaded, that he had 
purchaſed them from a perſon to whom they belonged ; had 
entered the plaintiff's houſe, by permiſſion of his wife, and 
took them; it was adjudged ill, for the wife could give no 


 permifion, 


4. So in treſpaſs for taking goods, it is a good plea that 
they were the property of the d:fendant himſelf, and that finding 
them in plaintiff's polleflion, he took them again; for a 
man may late his ewn goods where he finds them, when out of 
his pollethon by wrong, and not by his own delivery. 


5. To an attion of treſpaſs for breaking and entering the 
plaintiff's land, the defendant juſtified under a right to go 
on the plaintiſff's land to glean and gather the ears of corn, after 
the crop was drawn off ; upon general demurrer, it was re- 
folved, That by law there was no ſuch right, and that there- 
tore the juſtification was bad, 


6. Under 
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6. Under the ſtatute of Merton the lord has a right to aps 


prove part of the common, provided he leaves ſufficient 
for the uſe of the commoners: But where the tenants 
have a right to eſtovers, or to dig gravel, on the waſte or 
common, 1t ſhall coatroul the right the-lord has under 
the ſtature, 


7. Other juſtifications are mentioned before; as it is 
good that the defendant came on the plaintiff's ground in 
purſuit of ravenous beaſts, Sc. c. 


In all caſes of pleading where a treſpaſs is lacal or 
& ſpecially Aue by the plaintif}, and the defendant juſtifies 
« at a different place, or in a different manner, the plea 
« ſhould conclude with a traverſe,” 


As in treſpaſs for taking the plaintifPs cattle at Hereford, 
the defendant juſtified the taking as bailiff of the manor of 
A. as a diftringas to compel the plaintiffs appearance at the 
manor court, and concluded gue i cadem tranſgreſſic, with- 
out ſaying a/. hoc that the defendant was guilty at Fere- 


ford, and lo traverſing the place laid in the declaration; and 


on ſpecial demurrer the plea was held ill for want of the 
traverſe; for it was no anſwer to the treſpaſs laid at Here- 
ford, that not being excluded by the traverſe, 


« But where the defendant has been a treſpafler at the 
& place laid in the declaration, though not as to the whole, 
« or it is a continuation of the ſame treſpaſs, he need not 
& conclude his plea with a traverſe,” 


As where in treſpaſs for taking the plaintiſſ's cattle at Ted- 
dington, the defendant juſtified the taking them at Kingſton 
damage feaſant, and that he carried them to Teddington, 
where he impounded them; on demurrer it was objccted, 
that che juſtification was local, and therefore that defendant 
ſhould have traverſed the place in the declaration, /ed nen 
allocatur ; for when the defendant ſays that he impounded 
them at Teddington, if he had no right to take them, he 
was a treſpaſſer there, and ſo agreeing in the place, he ſhould 
not have traverſed, 


« And it is the ſame where a treſpaſs is juſtified in a 


e manner different from what it is aſſigned; the plea ſhould 


& conclude with a traverſe,” 


For where the treſpaſs aſſigned was, that the defendant 
had chaced the plaintiff's cattle, ita quod per fugationem inte- 
rierunt; the defendant pleaded that the /ocus in quo was 
held of him by certain ſervices, and that he diſtrained the 
beaſts for the ſeryices, and put them into pound Wr. 

where 
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whefe they periſhed by hunger by default of the plaintiff, 
which is the ſame treſpaſs: the plea was adjudged to be ill; 
for having aſſigned a different cauſe of the beaſts death, he 
ſhould have traverſed the cauſe ſet out by the plaintiff, 


4. Accord and ſatisfafion is a good plea in treſpaſs, but 1 Rell Ab. 128. 
not accord alone, without ſatisſaction. As where in treſ- 
paſs for taking the plaintiff's cattle, it was held a bad plea 
that there was an accord “ that the plaintiff ſhould have 


his cattle again,” for that was no ſatisfaction. 


« And the plea ſhould ſhew how the ſatisfaction was 
cc made, that the court may judge if it is good.“ 


For where to treſpaſs quare clauſ. freg. the defendant Hillman v. 
pleaded that the treſpaſs had been done by him and one Sidler 
ane Rowland, and that after the treſpaſs it had been acc es 
corded between the plaintiff and Fane Rowland, that the 
ſhould abate fourteen ſhillings, which were due to her by 
the plaintiff's father; and that ſhe had abated them: on 
demurrer the plea was held bad, for it did not ſhew 
how ſhe had abated the money; for it ſhould be ſuch as would 
be an abſolute bar to the demand in future, as the ſatisfac- 
tion ſhould be of value. It was further agreed, that 
though the ſatis faction was not to the plaintiff himſelf, yet 
that being made at his requeſt, and by his conſent, that it 
was good, 


# 


So in pleading an arbitrement which is a plea ſimilar in Hare v. George. 
its nature to this, the defendant ſhould ſhew the place Cro. Eliz. 66. 
where the ſubmiſhon was, and alledge performance of his 

part, 


5. A releaſe is a good plea in treſpaſs, 


But if the defendant plead a releaſe before the time of Webley v. 
the action brought, he muſt alſo go on and plead it with Famer: 
. | « Salk, 222. 
an abſq, hoc that ke is guilty at any time after; for the plain- 
tiff may prove a treſpaſs at any time before action brought: 
ſo that the plea ſhould cover the whole time to the bring- 
ing of the action. 


And if a treſpaſs is joint, a releaſe to one is good to all; Cooke v. 
for though a tretpaſs be committed by ſeveral, yet it may Jeder. 
6 7 d . t . . . Hob. 66. 

e ſued againſt one or againſt all, for in treſpaſs all are prin- 
cipals, and each is anſwerable for his fellow's act; and as 
there can be but one ſatisfaction, a releaſe to any one is a 
releaſe of the treſpaſs, and all have equal benefit. 


And on this ground, if the plainti 5 101 : 
g , e plaintiff brings a joint ac- pe . 7 


tion of treſpaſs, and the parties ſever in their pleas, and Lawtence. 
one Hob. 70, 
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one is tried and found guilty, and damages aſſeſſed, the 
Plaintiff may enter a nz! proſequi as to the others, 


And on the ſame ground, where a treſpaſs was commit- 
ted by two, and recovery by verdi& of damages againft one, 
this was (by two judges to one) held to be a good plea in bar 
to an action brought againſt the other; for plaintiff had 
elected to bring his action fingle, and could have but one 
recompenle, 


6. By ftatute 21 Fac, 1. c 16, the defendant to an ac- 
tion of treſpaſs qu clavyſum fregit, may plead a diſclaimer, 
and that the treſpaſs was by negligence and involuntary, 
and tender ſufficient amends before the action brought; 
and if the ifſue be found for the defendant, or the plaintiff 
be nonſuited, he ſhall be barred, 


But the defendant cannot plead tender of amends alone, 
for the ſtatute only gives ſuch plea in the caſe of an invo- 
luatary treſpaſs and diſclaimer. | ; 


If the defendant pleads tender of amends for any treſpaſs 
committed by him, he mutt further plead what ſum he ten- 
dered for amends: an exception to this is where the owner 
of an eſtray makes a tender for the keeping. ( Ante, 401.) 


7. By ſtat, 24 Geo, 2. c. 44. conſtables not being liable 
for any thing done under a juſtice's warrant, that is a good 
plea; bot by 7 Jac. c. 5. they may plead the general iſſue, 


and give the ſpecial matter in evidence. 


8. The /latute of limitation is a good plea in this action; it 
is founded on ſtatute 21 Fac. 1. c. 16. /. 3. which enaQts, 
« That all actions of treſpaſs guare clauſum fregit, ſhall be 
& brought within /ix years after the cauſe of action accrued ; 
« and if on any tuch actions judgment be given for the 
4c plaintiff and be afterwards reverſed for error, or judg- 
«© ment be arreſted, the plaintiff may bring a new action 
& within one year after,” 


Lad 


* 


9. The defendant in pleading may plead two matters in 


Juflificatior: As here, 1ſt, The cutting down a tree for re- 


3 2, That the tree ſtopped a water-courſe, wherefore 
e cut it, 


10. By ſtat. 7 Jac. 1. 5. it is enafted & That if any action 
&« ſhall be brought againſt any juſtice of peace, conſtable, 
« tg, for any thing done by virtug or reaſon of his oſſice, he 
« may plead the general iſſue, and give the ſpecial matter 
« in evidence.“ 


6. OF 


© 
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J. OF THE EVIDENCE IN THIS ACTION, 


1. OF THE EVIDENCE ON THE PART OF THE 
PLAINTIFF. 


1. © The evidence muſt always follow the iſſue; that is, 
* no matter out of it ſhall be given in evidence which 
& might have been replied, and would have ſupported 
« the action; for the evidence ſhould only go to dif- 
& prove the facts in the plea,” 


As in treſpaſs by the lord againſt a commoner, for ſpoil- 
ing and deſtroying his peat and filling up the holes, the de- 
fendant juſtified under a right of common; and becaute that 
he was hindered from enjoying his common in ſo ample a 
manner, by reaſon of the heaps of peat, that he removed 
them and filled up the holes: the plaintiff replied de injuria 


ſua propria 1 and on iſſue joined, would have 


ven in evidence, that there was a ſufficiency of common left : 
Far it was held that he could not, 1t not being within the 
iſſue, which was confined to the facts ſtated in the plea. 


2. But if the principal treſpaſs will bear an action, the 
plaintiff may under the general clauſe of ala enormia fecit, 
give in evidence to enereaſe the damages, any thing that will 
ot itſelf bear an ation, as ex. gr. an injury ex turpi cauſa : 
but what would itſelf bear an attion miſi be ſlated in the decla- 
ration, As 1n treſpaſs quaere clauſ. Her. the plaintiff would 
not be allowed to give in evidence that the defendant then 
took away his horſe, for that would bear an action itſelf; 
but he might that he entered his houſe and debauched his 
daughter, for that will not bear an action, but is an injury 
ex turpi cauſa, But this ſeems to be the cafe only where the 


defendant pleads not guiliy, for there the iſſue is on the facts 
ſtated in the declaration, 


If in treſpaſs quare clauſ. fregit, the plaintiff ſets out 
the abuttals of his cloſe, he muſt in evidence prove every 
art of his abuttals; as if it be a parte auſtrali of the mill 
of A. he muſt prove the mill there, and that it was in the 
tenure of A.; but it will be ſufficient though there is an 
highway between them. So if the abuttal is laid to the 


_ eaſt, if proved to the north-caſt it is ſufficient, 


So if the treſpaſs is laid in an acre, laid with proper 
abuttals, proof of a treſpaſs in half an acre will be good, 
for the abuttals extend only to the whole acre. 


4. When the treſpaſs is laid with a centinuando, the plain- 
tiff ought in evidence to confine himſelf to the time in the 
E e declaration: 
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declaration : But he may waive the continuands, and prove 
a treſpaſs on any day before the action brought, or he 


may give in evidence only part of the time laid in the 
continnando, 


In treſpaſs with a continuando to the land, the plaintiff 
ſhould prove a re-entry, for otherwiſe he fhall only have 
damages for the firſt entry, 


5. In treſpaſs de bonis aſpartati, as the plaintiff is obliged 
to let out the particular goods in his declarat;zon, fo he can 
only prove the taking of ſueb gords as are mentioned in the declara- 
tion; for as the reaſon for ſpecifying the goods is to enable 
the defendant to plead the former ac ion in bar to another 
for taking the ſame goods, the plainutF thall for the fame 
reaſon be confined in his proof; for if admitted to give evi- 
dence of the taking of things not in the dectaration, he 
might recover twice for the tame things. 2 


6. If the plaintiff makes a new afſignment, and the gene- 
ral iſſue he joined on it, he cannet prove the defendant guilty at 
the place menttaned in the plea in bar, for by the new aſſignment 
he waives the place whereto the defendant has pleaded : 
and if the place afhgned by the plaintiff be the very /zcus 
in quo pleaded by the defendant, yet the defendant ſhould 
not rejoin that it 15 fo, but plead the genera] iffue, not guilty, 
and at the trial he muſt have a verdict, becauſe the plain- 


tiff by his new aſſignment waived that place. 


Therefore where the defendant juſtified in a place 
called A. as his freehold, and the plaintiff by way of new 
afhgnmenr, ſaid the place in which, &c, was called B. it 
was held no plea to ſay that A. and B. are the {ame place; 
for by the new aſſignment the bar was at an end, 


5. In an information for obſtruting an exciſe- officer in 
ſcarching for prohibited goods, under ſtat, Ge. 3. by which 
a duty is laid on cofiee, tea, &c.; the tearch had been at- 
tempted to be made as directed by the ſtatute under a jut- 
tice s warrant, which warrant recited information having been 
given to the juſtice of run goods (via. — ) berg lodged in 


fuch a place: the warrant was produced, but the defendants 


counſel objected that the information on which the war- 
rant was granted ought likewiſe to be given in evidence; 
but Juſt. Buller ver- ruled the cbjcelion : it was then objected 
to the proof of the officer's appointment in purſuance of the 
ſtatute ; for though in general it may be proof {ſufficient 
of a perſon being an exciſe-officer, that he has acted as 
ſuch without producing his appointment, yet the ſtatute 


by 
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by whith theſe duties are laid, does not give the manage- 
ment of them to the board of exciſe, but to perſons appointed 


d he Treaſury ; and therefore it ought to be 
L 1 K the Treaſury had allotted the 


management of theſe duties to the commiſſioners of the 
exciſe : but this objection the judge alſo over- ruled. 


OF THE EVIDENCE ON THE PART OF THE 
DEFENDANT, 


1. If the defendant juſtifies, if he proves a good title 
& in himſelf, though not ſtrictly as ſet out in the plea, it 
« js ſufficient,” x 


As where in treſpaſs the defendant juſtified the taking, 
by plea, that the houſe of the plaintiff was held of the 
Earl of Northumberland by homage fealty, ſuit of court, efcu- 
age uncertain, encloſing his park with pales, and rent of a 

ound of cummin, and he for three years rent and ſub- 
traction of ſuit juſtified the taking ; he proved, and the 
jury found that he held by homage and fealty, and enclo- 
fing his park, and a pound of cummin : and the defendant 
had judgment; for the finding agreed in ſubſtance with the 
title ſet out, 


2. In treſpaſs againſt officers of the exciſe and cuſtoms, 
they may plead the general iſſue, and give the ſpecial 
matter 1n evidence, 


3. There 1s a difference to be obſerved as to the evi- 
dence in actions againſt the ſheriff or his officers for torti- 
ous taking of goods in execution where the plaintiff is the 
defendant in the original action, and where the action is by a 
firanger, whoie goods have been taken. 


Where the aQton is by a ranger, whoſe goods have been 
wrongfully taken by the ſheriff, under a f. /a. or other 
execution iſſued againit another perſon, the ſheriff or his 
officers in juſtifying under the writ, is obliged to produce or 
prove a copy of the judgment upon which the Ff. fa, iſſued. 


But if the action is by the perſon againſt whom the H. fa. 
Med (that is, the defendant in the original action) in that 
3 a copy of the judgment need not be given in evi- 

ence. 


4. In treſpaſs for taking goods, the defendant juſtified 
under a diſirefs for rent: it was ruled, 1. That the defend- 
ant ſhould prove a letting at a certain rent, and that the 
rent was due at the time of taking the diſtreſs : 2. That 
in caſe the goods had been > odd oft the premiies, that 
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the notice ſhould ſpecify the place to which they were re- 
moved, and alſo contain an inventory of the goods. 


5. If treſpaſs be brought againſt one imul cum others, if 
nothing be proved againſt one, he may be examined as a 
witneis for the reſt, 


7. THE VERDICT, DAMAGES, JUDGMENT, 
AND COSTS. 


ft, OF THE VERDICT, DAMAGES, AND JUDGMENT. 


1. The plaintiff in this action cannot recover more for 
damages than he has laid in his declaration: but for da- 
mages and c:/?s together, he may have judgment for more 
than he laid, for the ſuit may have been of long continu- 
ance, 


2. In a joint action of treſpaſs, where the jury find the de- 
fendants jointly guilty, they cannot fever the damages according 
to the degrees of guilt: and therefore where in the Com- 
mon Pleas the plaintiffs in this action were declared againſt 


jointly, and a verdict againſt one for one ſhilling, and 


againſt the other for forty ſhillings, and judgment was 
entered up accordingly ; on error brought into the King's 
Bench, the judgment was reverſed. x 


And the caſe is the ſame where there is a judgment 
« by default.“ 


For where the caſe was ſo, and on a writ of inquiry the 
damages were found as to one, 20l. and as io the other, 
one ſhilling, judgment was arreſted, 


But this is the caſe where the defendants plead jointly ; for 


if they /ever in their pleas, different damages may be afleſſed 
as to each, 


For where in trefpaſs againſt three, one let judgment 
go by default; another pleaded not guilty, and the third 
demurred to the declaration : before trial of the general 
iſſue, there was likewiſe a writ to aſſeſs damages on the 
judgment by default, and contingent damages on the de- 
murrer : the jury gave a verdict for the defendant on not 
guilty, and aſſeſſed il. as to one of the other defend- 
ants, and one ſhilling as to the other: and Chief Fuſtice Lee 


was of opinion that the judgment thould be accordingly, 
they having ſevercd in their pleas, 


So the rule firſt laid down ſeems to apply only where 
the finding is joint : and that the jury may fad them ſeve- 
rally guilty as to part, and not guilty as to part, and 
aſſeſs damages ſeverally. 


3- Where 
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3. Where there are two defendants ſued jointly who ſever 


ja their defence, or if one lets judgment go hy default, and 
the other juſtifies : as in treſpaſs for taking goods againſt 
two; if one lets judgment go by default, or one pleads not 
guilty, and the other juſtifies the taking as a diſtreſs, or 
by licence trom the plaintiff to ſell, or that the plaintiff 
gave him the goods; if the defendant who juſtifies has a 
verdict, judgment ſhall be arreſted as to the other, fince 
upon the whole it appears that the plaintiff had no cauſe 


of action. | 
4. »The jury in finding their verdi& may vary from 


« the declaration, and find only part of what is laid,” 


As if the declaration be for taking a ſtack of rye, they 
may find the defendant guilty as to tive quarters, and not 
guilty as to the reſt; ſo if the declaration be for cutting 
and taking away trees, they may find defendant guilty of 
the taking, though not of the cutting, 


2, OF THE COSTS TO THE PLAINTIFF, 


This is founded on ſeveral ſtatutes, the firſt of which 
was the ſtatute of Glouce//er, The ſtatute of Gloneefler gives 
coſts in all caſes where there are damages, The next ſta- 
tute after this was 43 Elix. c. 6. which enaQts, © That in 
actions perſonal, not being for title to land, if the judge 
& certifies that the damages are under forty ſhillings, the 
&« plaintiff ſhall have no more coſts than damages,” 


This ſtatute was for the purpoſe of taking away cs from 
the plaintiff where the damages were under forty ſhillings, 
by enabling the judge to give a certificate to that purpoſe, 
as otherwile, under the ſtatute of Glouce/ter, the plaintiff 
would have coſts, by reaſon of the damages: and certificates 


have been granted on it, to take away the plaintiff's coſts. 
Vid. caſe in marg. 


2. The next ſtatute was 22 & 23 Car. 2. c. 9. which 
enaQts, “ That in treſpaſs and other actions perſonal, if 
the jury find under forty ſhilling damages, the plaintiff 


„ ſhall have no more coſts than damages, unlets the judge 


cc {hall certify that the freehold or title to the land came prin- 
& cipaliy in queſtion.“ 


As by the firſt part of this ſtatute coſts were taken 
away from all caſes of treſpaſs under forty ſhillings, it gave 
them to the plaintiff in one caſe; that is, where the freehold 
or title to the land did come in queſtion, the damages in 


ſuch caſe being 1 Tor ing 
= KOs _—_ in general but ſmall, the land itſelf being 


Accordingly theſe decifions have taken place : 
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1. Though the words of the ſtatute are treſpaſs in gene- 
ral, yet the ſtatute only extends to treſpaſs quare clauſum fre- 
git; that is, to cafes wherein the freehold could come in 

ueſtion and not to tre ſpaſs de bonis aſpertatis, or trover, or 
lach actions; that is, in thoſe actions, be the damages 
however ſmall, the plaintiff ſhall have his coſts, becauſe in 
theſe the freehold could not come in queſtion: but in treſ- 
paſs guare clauſum fregit, in which che freehold could come in 
queſtion, the plaintiff ſhall not have his full coſts, unleſs 
the judge ſhall certify that the freehold did come in gueſiion, 


2. Therefore, if it appears from the pleadings them- 
ſelves that the title to the land did come in queſtion far 
where a view was granted) there the plaintiff ſhall have his 
colts, without any certificate. 


So where to treſpaſs quare clauſ. freg. the defendant juſ- 
tified for a way, and the plaintiff replied extra viam, upon ' 
which iſſue was joined, and two-pence damages; the 
plaintiff had his full coſts without a certificate, for it ap- 
peared that the freehold was in queſtion. 


So that the caſes in which a certificate is neceſſary 
& are, when by preſumption the freehold might come in 
e queſtion, but it is doubtful whether it did ſo or not; 
ce in theſe caſes a certificate is required.“ 


As where the treſpaſs was for breaking the plaintiff's 
cloſe, and taking and carrying away divers quantities of 
peat and turf, damages one ſhilling; there being no cer- 
tificate, the court held that the plaintiff ſhould have no 
more coſts than damages, as the freehold might come in 
queſtion. 


So where the treſpaſs was for breaking and entering the 
plaintiff's houſe, and keeping him out of poſſeſſion for a 
month. | 


So where it was for breaking the plaintiff's cloſe, and 
putting ſtakes on the land, N 


So for breaking the plaintiff's houſe, and deſtroying his 
window-ſhuts and bolts : ſo for cutting his trees, In all 
theſe caſes, the damages being under Bety ſhillings, .and 
no certificate, as the frechold might have come in queſtion, 
the court held that the plaintiff thould have no more coſts 
than damages, 


4. And therefore, if it appears from the pleadings 
c that the freehold could not come in queſtion, the plain- 
6« tiff ſhall have his full coſts, though the damages are 
under forty ſhillings,” | 


As 


* - 
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As where the treſpaſs was for breaking and entering the 
«plaintiff's free warren and killing his game, and damages 
one ſhilling, the plaintiff had his full coſts; for the free- 
Hold could not come in queſtion on the right of franchiſe 


of free warten. 


So where the treſpaſs was for entering the plaintiiF's 
cloſe, and chacing his cows and fowls, anc damages under 


© forty ſhillings, the plaintiff had his full colts, S. P. Thomp- 
fon Us Berry, I Stra. 551. | 


This is the caſe of all treſpaſſcs de benis afpertatis. In 
which caſe of aſportavit of perional things, there are always 
full coſts, 


5. But there are certain exceptions to be obſerved ; as 
firſt, if there are two counts in the declaration, and one is 
de bonis aſportatts, but in the other the frechold might come 
in queſtion, if the jury finds damages entire, though under 
forty ſhillings, the plaintiff ſhall have his full cofts ; for 
as part of the damages muſt be applied to the count de 
Bonis aſportatis it ſhall carry coſts for the whole: but it had 

been otherwiſe had the jury found rot guilty as to that 
count, and a verdict on the other under forty ſhillings, 


So if there are many counts in a declaration, though for 
different canes of action, if the plaintiff has a verdict on 
one count, he ſhall have coſts of the whole declaration, 


2. Where ſpeczal damages are laid by way of aggrava- 
& tion, if they are of themſelves attionable, the plaintiff (hall 
& have his full coſts, though the damages are under forty 
&« ſhillings : but if the /pecial damage laid world not bear 
« an action, the plaintiff ſhall have no more coſts than 
„ damages if under forty ſhillings, if it is treſpaſs which 
* requires a certificate.“ 


| As where the treſpaſs was for putting diſeaſed cattle in- 
| to the plaintiff's cloſe per quod his cattle were infected, and 
verdi& for the plaintiff damages twenty ſhillings, he had 


his full coſts, becauſe the ſpecial damage was ittelf action— 
able, 


But where the plaintiff declared in treſpaſs for entering 
his houle, and making an affray and continuing there till 
the plaintiff gave him a note for 61, verdic for the plain- 
tiff, and one guinea damages, it was adjudged, That the 
continuing was only aggravation, and no diſtinct aQion- 
able tact; and therefore the damages being under forty 
ſhillings, the plaintiff could have no more coits than da- 
mages, beſides too the freehold might have come in queſ- 
tion, 
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3. Where a cauſe was originally commenced in an inferior! 
court, if removed into K. B. or C. B. and the damages found 
are under forty ſhillings, the plaintiff ſhall, have his full 
coſts without a certificate, * 


4. On writs of enquiry ih caſes within the ſlatute, the 
laintift ſhall have his full cofts, though his damages are 
under forty ſhillings. | 


6. By ſtat. 4 & 5 JF. M. c. 23. Every apprentice, 
ce inferior trade man, or diſſolute perſon, who is con- 


« victed of a treſpaſs in fiſhing, hunting, or fowling in 
© another's grbund, ſhall pay full coſts.” 


If a perſon is an inferior tradeſman, it matters not what 
his qualification is in point of eſtate, for if convicted of 
ſuch treipaſs, he ſhall pay full coſts. 


But it ſeems not eaſy to be decided who is an-inferior 
tradeſman, the court being equally divided in the queſtion, 
though it ſeemed the better opinion that it ſhould have 
been left to the jury to decide, Who was or was not an 


inferior tradeſman? The defendant was a ſurgeon and apo- 
thecary, 


> 


But, iſt, a gentleman's huntſman is not a diffolute per- 
ſon within the ſtatute :*2dly, The court held in this caſe, 
that if the plaintiff declares againſt a defendant as a diſſo- 
lute perſon, who proves not to be ſo, that he {hall not for 
that reaſon be non- ſuited; for the ſtatute gives no new 
cauſe of action, the treſpaſs ſued for is ſtill as be fore; and 
this is only a collateral matter affecting the coits; ſo that 
if the coll are under forty ſhillings, the plaintiff ſhall 
have no more coſts than damages. 


7. By ſtat. 8 & 9 V. 3. c. 11, In all actions of treſ- 
* paſs in which the judge ſhall certify the treſpaſs to be wits 
&« ful and malicicu, though the damages are under forty 


*« ſhillings, the plaintift ſhall have full coſts.” 


And every treſpaſs is wilful where the defendant hav- 

ing notice to depart, or is warned not to come on the land, 

et does ſo notwithſtanding, and malicious where it appears 
to be done to harraſs the detendant, 


Therefore where the defendants were playing at cricket 
on the plaintiff's ground, and were warned to go off, not- 
withſtanding which they continued to play, and damages 
thirty ſhillings, the Judge (Baron Perryn) was applied to for 
a certificate, and a caſe cited of Swinne ton v. rus A. B. 
in which it had been held, That the judge was — 2 
to certify: the judge at firſt was of opinion, that herebe- 
ing no new treſpaſs, but a continuation of the former, that it 


differed 


* 
4 , * 
A 
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* 
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differed from that caſe ; but afterwards, —"_ conſulted 


with Juſtice Heath, he ſaid the point had been determined, 


and that the judge had no diſcretion, eyen where the treſ- 


paſs was a continuation of that committed before notice; 


* 


and he certified accordingly.” 


| This caſe was mentioned by Juſtice Could, Finn ry Sum. 


ſimilar caſe. A 


AT. 1792, and recognized as law; and he certified in a 


The certificate by the judge under this ſtatute muſt be 
made in court after the ttial, and cannot be given after- 
wards, „„ | 


It may not be amiſs to obſerve on the object of theſe 
two laſt mentioned ſtatutes, that, as under ſtatute 22 & 
23 Car, 2, the damages heing' unger forty ſhillings, the 
plaintiff was deprived of his coſts, this ſtat. 8 & 9. . 3. 
was for the purpoſe of giving them to him in the particular 


cCaſe of a wilful and a malicious treſpaſs, and as the not 


paying of coſts was a benefit to the defendant, the ſtatute 


4& 5 I. & M. was to take that away and annex coſts as 


a puniſhment, in caie of treſpaſs by apprentices, &c. 


Vid. Caſes of Certificates as to Coſts, in caſe of Exciſe- 
Officers, ante, ' 


3. OF THE CoOSTs TO THE DEFENDANT. 


1. By ſtatute 4 Jac. 1. c. 3, © If any perſon commences 
c an action of treſpaſs or other actions in which the plain- 
tiff might have his cofts, and after the defendant's ap- 
e pearance becomes nonſuited, or verdict paſſes againſt 
6 him, the defendant ſhall have coſts.” 


2. By ſtat, 8&g V. 3. c. 11. © In treſpaſs againſt ſe- 
« yeral, if any one or more is acquitted, he ſhall have his 
* coſts againſt the plaintiff, unleis the judge ſhall certify 
upon the record that there was good caule for making 


4 him a defendant.” 


This ſtatute is confined to treſpaſs vi ct armis only, and 
does not extend to treſpaſs on the cle; for all ſtatutes 


giving coſts are to be conſtrued ſtrictly, and caſe is not 
mentioned, 


= By ſtat, ) Fac. 1. c. 5. © Tf treſpaſs vi et armis or caſe 
be brought againſt any juſtice of peace, mayor, bailiff, 
dor conſtable, for any thing done bh virtue of their of- 
7 ice, if they have a verdiQ, or the plaintiff be nonſuited, 
* or ſuffer any diſcontinuance, the detendant ſhall have 
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« his double coſts allowed by the judge who tried the 


© cauſe.” 4 


This act bas been conſtrued to extend to under-ſheriffs 
and deputy conſtables, though not mentioned. 


But the judge who tries the cauſe muſt certify that the 
defendant was acting in execution of his office, and order 
the pc/tea to be marked for double coſts ; for the court can- 
not do it after trial. 4 | 


Such is the cafe where there has been a trial or nonſuit, the 
ſuggeſtion that the defendant was anofficer; and the allow- 
ance of double coſts muſt then be made, 


| ; & 

But where the plaintiff diſcontinued by leave of the court, 
upon an affidavit that the cauſe was againſt the defendant 
for What he had done as a juſtice of peace, the court gave 
him a rule to the Maſter to tax double cots, which was made 
abſolute ; for where the plaintiff diſcontinues with leave 
of the court, it is always in payment of cofts ; and that ig 
this caſe is double coſts. , 


4. By ſtatute 21 Jac. 1. c. 12. The proviſions of this 
ſtatute are extended to churchwardens and overſeers of the 
poor. 


5. In this caſe, which was treſpaſs for breaking and en- 
tering the plaintiff's cloſe, the defendant juſtified, under 
a right of way laid in different manners; as, iſt, By pre- 
ſcription : 2dly, Under a demiſe of a field, called Zowers 
Field, with all ways leading thereto: gdly, By reaſon of 
unity of poſſeſſion. The cauſe was referred at the affizes ; 
and the coſts of the cauſe was to abide the event of the 
award. The arbitrator awarded, That the defendant 
had a right of way over the /cus in quo, but not by any of 
the manners laid in the plea, but as a way of neceflity. 
Upon the queſtion coming before the court, they were 
of opinion, That the coſts were to abide the legal event of 
the ſuit ; that therefore, the defendant not having given 
evidence in ſupport of his pleas as he had pleaded them, 
that though under the award he had a right of way, yet 
that the plaintiff ſhould have his coſts. 


CHAPTER 


